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CURRENT TOPICS 





In these days of depression, no usefnl pur- 
pose can be subserved in letting important 


‘decisions upon the law governing insolvents 


pass unnoticed. Judge Brewer in the case of 
Clapp v. Dittmar in the United States Circuit 
Court for the Eastern District of Missouri, 
had this question with which to contend. 
Where a debtor who is insolvent transfers all 
his property to a single party, and under such 
circumstances that it is obvious that there 
was no intention of merely giving security, 
and with the idea of paying a debt and re- 
claiming property, must such transfer, no 
matter by what form of instrument, whether 
that of a chattel mortgage or otherwise, and 
whether made to a creditor direct or to a trus- 
tee, be treated asa general assignment and 
for the benefit of all the creditors? 
On account of Martin v. Hansman, 16 Fed. 
Rep. 106, the court, while entertaining for 
itself a different opinion, felt itself 
bound to decide the question in the 
affirmative. Bank v. Sprague, 20 N. J. Eq. 
28; Farwell v. Howard, 26 Iowa, 381; Dore- 
mus Vv. O’Hara, 1 Ohio St. 45; Atkinson v. 
Tomlinson, 1 Ohio St. 241, seem to arrive at 
a different conclusion. 





As we said recently, in discussing the mat- 
ter of the judicial succession in Missouri, the 
people can not afford to permit ability to be 
set aside for the sake of trying doubtful ex- 
periments. The people of Kansas have shown 
a keen sense of this truth in the re-nomination, 
by acclammation, of their present able Chief 
Justice, the Hon. Albert H. Horton, of 
Atchison. He is in the prime of life, having 
enjoyed but forty-seven summers. From the 
rank and file of the profession, he has steadily 
climbed first to city attorneyship, then to the 
District Bench and from the United States 
District Attorneyship to the position which he 
has with so much credit filled for the past few 
years. As said by an exchange, ‘‘there can 
be no finer tribute to a lawyer than to raise 
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him to the highest judicial position in the 
State and to keephimthere. He has climbed 
all the rounds of the ladder and given satis- 
faction at every step. He is a man who neg- 
lects nothing. All his work is done solidly 
and bears the test of scrutiny and time.’’ 





If our estemed contemporary, the Weekly 
Law Bulletin, is laboring under the impres- 
sion that we stated that in the case of Myers 
v. St. Louis, the Supreme Court of Missouri 
reversed itself,then we are at a loss to know of 
any statement of ours warranting any such 
impression. 








GENERAL RESTRICTIONS ON BUSI- 
NESS FREEDOM. 





II. 


SUB-RULE. — But the necessity of the 
entire protection secured by the covenant must 
clearly appear to bring it within the operation 
of exception (fH). 


I. A covenants not to become a coal merchant 
for nine months. The protection required by the 
covenantee against competition may be confined 
within a small distance. The covenant is void.! 


II. A engages to travel for B and C, as a sales- 
man, and entered into an agreement by which he 
binds himself not at any time during his service 
for B & C, or within two years from his quitting 
their service, either directly or indirectly sell, 
procure orders for the sale, or recommend or be 
in any wise concerned in the sale or recommend- 
ation, either on his own account or for any other 
person, of any Burton ale, or beer or porter or of 
any ale or beer or porter brewed at Burton, or of- 
fer to sell as such other the ale or beer or porter 
brewed by the said firm B & C. The contract is 
void.? 


III. In the sale of a steamship, the purchaser 
covenanted that he would not employ the ship for 
ten years in the waters of California. He after 
the lapse of three years sold it, the purchaser like- 
wise covenanting that he would not use the boat 
in such waters for ten years. The vendor did not 
require such agreement, except to protect himself 


1 Ward v. Byrne, 5 M. & W. 548, 559, (1889); 4 Jur. 
1175. 

2 Allsopp v. Wheatcraft, 42 L. J. Ch. 12 (1872); 
citing Ward v. Byrne, 5 Mee. & W. 548; s. c. 9 Law 
J. Rep. (N.S8.) Exch. 14; H. v. Gray, 1 Man. &G. 195; 
S.C. 1 Cott. N. R. 123. 
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from his vendor. The protection required there- 
fore, extending only for seven years, the contract 
as to the remaining three years is void.® 


“This restriction,’’ said Lord Abinger in 
case I, ‘‘exiends to all parts of England, and 
to every species of engagement by which this 
person during that time could gain a liveli- 
hood by his trade. What protection could 
the plaintiff require to such an extent as this? 
Can it be supposed the plaintiff’s trade could 
be prejudiced by this man’s entering into the 
service of a coal merchant in Scotland? The 
object was to prevent the plaintiff’s suffering 
from any influence, the defendant might have 
acquired with his customers, and therefore, 
if the restraint had been confined to the lim- 

~its through which his customers extended, I do 

not know that the time would have made any 
difference ; the party might, within that dis- 
tance, have been tied up for his life. But 
the obligation which the defendant undertakes 
by his bond is that he shall neither be nor 
serve a coal merchant in any capacity for 
nine months. That goes so far beyond what 
the plaintiff could require; it is an unrea- 
sonable restriction; it is void on both 
grounds. It is against the principles and 
policy of the law, asto any restraints on 
trade and the right of every man to be at lib- 
erty to struggle for his own existence in the 
exercise of any lawful employment; and it is 
beyond what is necessary for the protection 
of the plaintiff, or what the justice of the 
case demands.”’ 

“It seems to me’’ observed the court in 
case II, ‘‘according to the view taken in the 
cases, it could not have been held necessary 
for the plaintiff’s protection to prevent the 
defendant from soliciting orders for the bene- 
fit of other Burton brewers in places where 
Burton ale had never been sold or heard of 
* * * TI am bound to hold the cove- 
nant inoperative, independently of any abso- 
lute rule requiring a limitation of area.’’ 

In Michigan, the view is likewise taken that 
an agreement in general restraint of trade is 
void if it be given greater force than is neces- 
sary for the promisee’s protection. ‘‘If’’ 
said Christiancy, J., ‘‘he can have no legal in- 
terest in, and can derive no benefit in such a 
restraint, and has no legal interest in its ob- 


3 Oregon Steam Navigation Co. v. Wright, 20 Wall, J 


6T, (1878). 





servance, it would be imposing a restriction’’ 
upon the promisor, ‘‘which might be burden- 
some to him without any corresponding bene- 
fit.*”’ 


I. 


Illustrations. 

S and B, joint inventors of certain machines, 
covenant that one shall have the exclusive use of 
them in two States, and the other in the rest of 
the Union. The agreement is valid.’ 


The restraint in case I. was only in a par- 
ticular place. It was lawful and reasonable, 
said the court, for the parties to share in the 
profits of their invention, either by uniting in 
a joint concern, or by a more convenient ar- 
rangement, whereby each one might have the 
benefit of his own capital, industry and activ- 
ity. 

J. 


‘ Illustrations. 


A, for the purpose of obtaining the benefit of 
B’s attachment to slubbing machines, takes an 
assignment thereof and covenants to make or sell 
no slubbing machines without such attachment. 
The covenant is valid.® 


Said Baron Bramwell in case I: ‘‘Here the 
plaintiff is owner of a patent for a term of 
fourteen years and he assigns his interest in 
it to the defendant, who covenants that he 
will not, during the term make or sell any 
slubbing machines without that invention ap- 
plied to them. How can we say that such 
a contract is unreasonable? It is objected 
that the restraint extends to all England; but 
so does the privilege.’’ 


K. 
Illustrations. 


I. A covenants not to buy any meat for his trade 
for six months, of anyone but the covenantee. 
The agreement is valid.’ 


II. A covenants to work for no one except B 
for seven years. The contract is valid.® 


4 Hubbard v. Miller, 27 Mich. 15, (1873). 

5Stearns v. Barrett, 1 Pick. 442 (1823). 

6 Jones v. Lees, 1 H. & N. 189 (1856); 2 Jur. N. S. 
645, 26 L. J. Exch. 9. In Billings v. Ames, 32 Mo. 
265 (1862); A, in consideration of being permitted to 
use a patent for cementing hams agrees that for a year, 
he would not manufacture or put up cemented hams 
of any kind during the existence of the patent and the 
agreement was held binding. 

7 Lightner v. Menzel, 35 Cal. 452 (1868). 

8 Pilkington v. Scott, 15 M. & W. or for life, 
Wallis v. Day, 2M. & W. 273, (1837); 1 Jur. 73. 
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L. 
Illustrations. 


I. S promises to give P all his freighting up 
and down C river at the usual price, and that he 
shall not encourage any other boat-man to 
compete with the obligee, in the business of boat- 
ing. The contract is valid.® 


If. A, a publican in making settlement with 
his creditors agrees to buy all beer of them. The 
agreement is valid.!° 

III. A contracts to furnish B with sewing ma- 
chines at a discount, and upon credit, provided 
that B will deal exclusively with him. ‘The con- 
tract of B is valid." 


IV. Arailroad company agrees that the cars 
of the covenantee should be the only cars em- 
ployed in the transportation of locomotive engines 
and tenders, over its road. The agreement is 
(prebably) valid.2 

Vv. Aagrees to buy all the groceries he may 
need, of B, provided he furnish them at as low 
prices as others. The agreement is valid.!% 

VI. A covenants not to employ any other per- 
son than B to make cordage for his friends. The 
covenant is valid.!* 


The court in case I. did not indicate a 
thorough concurrence with the prevalent opin- 
ion regarding the dangers of commercial re- 
straints. It rather believes that more evil 
than good is to be apprehended, from the en- 
coyragement of competition among rival 
tradesmen; the tendency being to overdo 
trade, such small discouragements as the one 
in qnestion could certainly have no injurious 
effect in checking in some degree the spirit of 
competition. The court could not, however, 
s2e any restraint of tradein the agreement; 
but if there was any such restraint, the pub- 
lic stood indifferently ; that it was extrava- 
gant to suppose that =nyone by multiplying 
contracts of the kind, could obtain a monop- 
oly of any particular trade. But even were 


9 Palmer v. Stebbins, 3 Pick. (Mass.) 188 (1825). 

10Thorton v. Sherratt, 8 Taunt. 529 (1818); Hol- 
combe v. Hewson, 2 Camp. 397 (1800). 

11 Brown v. Rounsavell, 78 Ill. 5389 (1875). Quaere 
whether a covenant to purchase, exclusively from the 
covenantee is valid, Fiske v. Rutherford, 8 Grant 
Chancery (Ont.) 9 (1860). We see no decisive declar- 
ation in this case warranting the conclusion of the re- 
porter as stated in his head note that the contract was 
n restraint of trade. 

12 Erie Railway Co. v. Union Locomotive and Ex- 
press Co. 35 N. J. L. 240, (1871). 

13 Lenz v. Brown, 41 Wis. 172, (1876); distinguish- 
ing Holtz v. Schneider, 59 N. Y. 253; Weaver vy. Ses- 
sions, 1 Marshall 505 (1815); s. Cc. 6 Taunt. 154. 

14 Gale v. Reed. 8 East. 80 (1806). 





it a restraint, it was but partial and, as such, 
was sanctioned. 

The court in case II expressed its disap- 
proval of such contracts, and held it incum- 
bent on those claiming their benefits to prove 
the delivery of good marketable beer and 
justifiable for the promisor to refuse to com- 
ply with the contracts upon tender of beer of 
any other quality. 

These contracts were upheld because thcy 
in no wise tended to diminish trade, and from 
the opinion in case II we presume that it 
might be implied in such contracts that the cov- 
enantee shall do as well as others. Still even 
if such contract be not implied, we fail to 
see how that can affect their validity. A man 
is at liberty to buy of one entirely if he 
chooses, and if he concludes to purchase en- 
tirely of him, he alone, not the public, is in- 
jured. If the covenantee furnishes as low 
prices as any other dealer, there can be no 
complaint; if otherwise, he can buy of others 
and answer to the covenantee for the profits 
lost. The public may thus gain the benefit 
of the distributed custom. The contract 
does not_so perceptibly injure the public as 
to warrant interference. 


M. 


Illustrations. 


I. A agrees to sell co the latter all the mint oil 
produced upon his land and all he could produce 
or be interested in the production of for two years 
and to sell to no other person, and to distill for no 
person except for the covenantee, or such as he 
may order. The agreement is valid. 


II. A contracts to sell tono person but B any 
lime for six months. The covenant is valid.!* 


Ill. A agreed to sell to B all ore purchased by 
him after a certain date. The agreement is 
valid.” , 


IV. A binds himself not to write plays for any 
other than the H Theatre. The contract is valid.® 


VY. Accontracts that he will furnish matter to 
a periodical and will not write for any other pub- 
lication sold at less than a certain price, for one 
year. The agreement is valid.” 


In case I all the covenantor agreed was to 
sell to the covenantees all the oil he could 
produce for two years, the latter agreeing to 


15 Van Marten v. Babcock, 23 Barb. 633 (1857). 
16 Schwalin v. Holmes, 49 Cal. 665, (1875). 

17 Longe v. Towl, 42 Mo. 545. (1868). 

18 Morris v. Colman. 18 Vesey, 438 (1811). 

19 Stiff v. Cassel, 2 Jur. (N. 8S.) 848 (1856). 
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take all the former could produce at a stipu- 
lated price. He was at liberty to manufac- 
ture or produce all he chose and where he 
pleased. The extent of his obligation was to 
sell, to the covenantees, all he could produce 
within the specified time. His rights were 
entirely preserved. No restriction upon the 
unlimited pursuit of his industry was imposed. 
If the covenantees refused to receive the oil, 
he was at liberty to sell it to whom he pleased ; 
if they received it according to the contract, 
no harm would be done to anyone. There 
was nothing in the contract which savored of 
a restraint upon the covenantor in his busi- 
ness. 

Lord Eldon could not see anything unrea- 
sonable in the contract in case IV, ‘‘on the 
contrary, it isa contract, which all the parties 
may consider as the most eligible, if not the 
only, means of making this theatre profitable 
to them all, as proprietor, author, or in any 
other character, which they are by the con- 
tract to hold.’’ 

The decisions in all the cases may be justi- 
fied on the ground that a mun has the right to 
dispose of his own labor, produce or goods 
as he sees fit. It in no wise tends to pro- 
mote idleness or discourage industry. He 
gets his prices for what he furnishes, and the 

eement merely provides in advance a mar- 
ket for his labor, and instead of being a hin- 
derance is a benefit to labor. 


N. 


Illustrations. 


I. M, inthe sale of a patent, covenants with the 
vendee, ‘-at no time to aid, assist or encourage in 
any manner any competition” against the inven- 
tion. The covenant is valid.” 

Il. A in the sale of a patent pen, covenants not 
to engage in businessin opposition to the com- 

* pany to which the patent isconveyed. The cove- 
nant is valid.?! 

‘*These exceptions,’’ said the court in case 
II, ‘‘are allowed for the purpose of stimulat- 
ing inventive genius and of encouraging sci- 
ence and well directed ingenuity.’’ The 
covenant,the court further said, was express- 
ly limited to such acts as should be in opposi- 
tion to the plaintiff corporation. The cove- 
nantor was under no restraint of trade in any 


20 Morse & Twist Drill & Machine Co. v. Morse, 103 
Mass. 73 (1869) and cases cited. 

21 Mackinnon Pen Co. vy. Fountain Ink Co. 48 N. Y. 
Sup. Ct. (16 J. & 8.) 442, 447, (1882). 





place or in any manner, so long as he re- 
spected the good willof the business for 
which he had been paid. Besides the cove- 
nant was expressly limited as to persons, 
namely, so long, as the individual plaintiffs 
remain trustees. It was a reasonable protec- 
tion to the covenantees, and the restraint of 
the covenantor was not larger than was nec- 
essary for the protection of the covenantees. 

‘*Public policy requires that every man shall 
be at liberty to work for himself, and shall 
not be at liberty to deprive himself or the 
State of his labor, skill or talent, by any con- 
tract that he enters into. On the other hand, 
public policy requires that when a man has, 
by skill or by any other means, obtained some- 
which he wants to sell, he should be at liber- 
ty to sell it in the most advantageous way in 
the market, and in order to enable him to sell 
it advantageously in the market, it is neces- 
sary that he should be able to preclude him- 
self from entering into competition with the 
purchaser. And this policy enables him to 
enter into any stipulation, however restrictive 
it is, provided that restriction, in the judg- 
ment of the court is not unreasona- 
ble, having regard to the subject mat- 
ter of the contract.’’2? 


O. 
Illustrations. 


I. Ain thesale of a secret for dying, covenants 
not to use the secret for twenty years. The cove- 
nant is valid.” 


Il. G in the sale of disinfectant manufacturing 
process, agrees not to manufacture any article of 
a disinfectant nature for fourteen years. The 
agreement is valid.* 


III. A in selling the secret of converting cast 
iron into malleable iron, covenants never to dis- 
close it or use it anywhere. The covenant is 
valid.* 


2L. R. 9 Eq. p. 854-5. 

% Bryson v. Whitehead, 1 Sim. & Stu., 74 (1821), s. 
c.1L. J. Ch. 42; Promise to keep secret is binding, 
Morrison v. Moot, 9 Hare. 241 (1851), per Vice Chan- 
cellor Turner. See Green v. Tolgham, 1S. & S. 389; 
Willliams v. Williams, 3 Mer. 158; Yovatt v. Wingard, 
1J. & W. 394; Abernethy, 30 L. J. Ch. 209. 218, 219; 
Wyatt v. Wilson, cited by Lord Cattenham,1 M. & G. 
46; H. & T. 25; Prince Albert v. Strange; 1M.&G. 
25;1H. & T. 1; Tipping v. Clarke, 2 Hare. 383,24 Eng. 
Ch. R. 383 (Am. ed.) 

24 Hagg v. Darley, 47 L. J. N. 8. Ch. Div. 587 (1878) ; 
8. c. 38 L. T. N.S. 812. 

25 Jarvis v. Peck, 10 Paige 118 (1843); affirming 1 
Hoff. Ch. 479 (1840). 
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IV. In the sale of a process for manufacturing 
porcelain teeth, A covenanted not to carry on or 
be interested in the conduct of the business of 
manufacturing porcelain teeth or impart the se- 
cret to any one. The agreement is valid.* 


V. W covenants in a sale of his chocolate mill to 
V, that he will communicate all the information 
necesgary to enable the obligee to use the right or 
secret art of making chocolate, and that he will 
not divulge it taany other person. The covenant 
is valid.” 


VI. Lin the sale of a pregess of manufacture, 
stipulated that he should not carry on the process 
in any part of Europe, and,to the best of his pow- 
er, not to allow others to carry it on, and that he 
should not communicate to any person the means 
or process of manufacture in such a way that it 
would interfere with the exclusive enjoyment of 
the process by the obligee. The agreement is 
valid.* 


VIL. B in selling ““Brewer’s Lung Restorer’’ a 
patent medicine, covenanted ‘‘never to use or per- 
mit his name to be used on any preparation which 
could be used for the same purposes,”’’as the med- 
icine in question was used and sold for or to im- 
part the recipe thereof to anyone. The covenant 
is valid.™ 


The object of the agreement, said Chancel- 
lor Walworth in case III, was not to restrain 
trade but to insure to the purchasers of an 
interest in the secret, the full benefit of their 
purchase. The only way in which that result 
could be secured was by restricting its use 
without limits. If the secret was valuable, 


26 Alcock v. Giberton, 5 Duer (N. Y.) 76 (1855). 

27 Vickery v. Welch, 19 Pick. 528, (1837). It, per- 
haps, ought to be stated that the illustration does not 
represent the case just cited exactly. The court de- 
cided that the odligee was entitled to such a contract, 
and that such a contract would not be void, asin re- 
straint of trade. 

28 Leather Cloth Co. v. Lorsont, L. R. 9 Eq. 345, 
(1869). P is the owner of a mill, having fitted it with 
machinery secretly invented a process for making gun- 
ny cloth. He employs N to act as engineer and assist 
in building the machinery of the mill. N bya written 
contract agrees to ‘‘serve P’’ as engineer of the mill 
aud not to give anybody information about the ma- 
chinery which bad been used in the experiments, or 
should be used in the mill, but ‘‘consider all such 
machinery as sacred, to be used only for the benefit of 
P or his assigns.’’ N’s promise is binding. Peabody 
v. Norfolk, 98 Mass. 452 (1868). 

29 Brewer v. Lamar, S. C. Ga. 18 Cent L. J. 54. Gil- 
lis v. Hall 2 Brewster, 342 (1870); s.c. 7 Phila. 422; 
Leg. Int. 1870, p. 8302; Heard v. Seeley, 47 Barb. 428 
(1865); In Gillis v. Hall, supra, the promise not to 
impart the secret of ‘‘Hall’s Hair Restorer’’ was held 
valid, but the promise not to engage in the manufac- 
ture of any article of asimilar nature was held void. 
As this is what Brewer covenanted not to do in Brew- 
erv. Lamar, supra,it is well to consider Gillis v.Hall, 
as a case not to be cited as authority. 





the purchasers were interested in controlling 
its use at other places than that in which they 
should think proper to carry on the business 
in person. If they could not carry on the 
business themselves everywhere, they might 
sell out the secret to others to use within 
limits. Whatever burden Was uapused upuc 
the vendors, was of benefit to the other par- 
ties- 

In case V. it was said: ‘‘The defendant 
claims to operate by asecret art. The public 
are not prejudiced by the transfer of it to the 
plaintiff. If it were worth anything, the de- 
fendant would use the art, and keep it secret, 
and itisof no consequence to the public 
whether the secret art be used by the plaint- 
iff or by defendant.’’ 

‘*Public policy’’ said the court in case VI. 
‘‘requires that every man shall be at liberty 
to work for himself, and shall not be at liber- 
ty to deprive himself or the State of his labor, 
skill or talent by any contract that he enters 
into. On the other hand, public policy re- 
quires that when a man has by skill or by any 
other means obtained something which he 
wants to sell, he should be at liberty to sell it 
in the most advantageous way in the market; 
and in order to enable him to sell it advan- 
tageously in the market, it is necessary that 
he should be able to preclude himself from 
entering into competition with the purchaser. 
In such a case the same public policy that 
enabled him to do that does not restrain him 
from alienating that which he wants to alien- 
ate and therefore enables him to enter into 
any stipulation however restrictive it is, pro- 
vided that restriction in the judgment of the . 
court, is not unreasonable, having regard to 
the subject matter of the contract.’’ 

‘*Contracts for the exclusive use of a secret 
art are not within the principle, (the general 
rule,) for the public has no right to the se- 
cret, nor does it extend to asale of the ex- 
clusive use of a trade protected by a pat- 
ent.’’9° 


P. 


Illustrations. 


L covenants with P that he will not, for seven 
years, engage in any voyage, to the northwest 
coast of America for the purpose of trafficing with 
the natives. The agreement is valid.™ 


380 Per Chapman, J., in Taylor v. Blanchard, 13 Al 
len, 370 (1866). 
31 Perkins v. Lyman, 9 Mass. 444 (1813). 
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In answer to the plea that the contract was 
void as against public policy, the court in 
case I. replied that the trade was one but 
lately discovered and that it could be benefi- 
cial to but a small number of adventurers; 
that the contract in question instead of being 
injurious to the public might result in benefit 
to the community, as its natural tendency 
would be to prevent the trade being over- 
done, and so becoming profitable to none. 


Q. 
Illustrations. 

I. A abandons the express business from L to 
W and covenants not to exercise the trade of car- 
rier during his life. B gave him life employment 
as his assistant. The covenant is valid.” 

If. A,the inventor of a patent agrees with B 
that the latter shall become part owner of the 
patent, and B agrees to conduct exclusively the 
business of manufacturing the patented machines 
for part of the profit.* 

Il. A binds himself to B not to serve anyone 
in the business ef making glass for seven years, 
B furnishing him employment for that period. 
He is bound.* } 


R. 


Illustrations. 


A agrees never to carry on the liquor business 
in the State of Indiana. While the law of the 
State does not actually probibit the sale of liquors, 
the policy of legislation is decidedly hostile to it. 
The contract is valid.® 


The policy of the laws of Indiana lean 
strongly towards the extinction of the liquor 
traffic. Throughout every act of its legisla- 
ture may be seen a hand moving slowly, but 
steadily to attain that end. As early as 1807, 
it enacteda law for the prevention of dis- 
orders and mischief, by which every person 
within the State’s domain was ordered to de- 
sist from the condemned traffic unless he 
should be favored with the grant of a license. 
In 1819, 1825, 1853, provision upon provision 
was added whose sole object was to carry out 
the popu’ar demand for the conscription of 
the trade, and; finally, in 1855, the legisla- 
ture dealt it a final blow, and cast it from the 


82 Wallis v. Day,2 M. & W. 273 (1837); 1 Jur. 78, cit- 
ing 15 Vin. Abr. 328; Master and Servant, (n.) 5. 

33 Kinsman v. Parkhurst, 18 How. (N.S.) 289 (1855). 

3 Hartley v. Cummings, 5 C. B. 246 (1847); s.c.2 
C. & K. 483; s, c. 12 Jur. 57; 17L. J.C. P. 84, fol- 
fowing Pilkington v. Scott, 15 M. & W. 657. 

% Harrison v. Lockhart, 25 Ind. 112 (1865). This 
was assumed to be the Jaw in the case. 





State borders. In 1859, to obviate the ob- 
jection against the constitutionality of the law 
of 1855, a license law was passed. He would 
be a strong skeptic who could not see that it 
was at least the policy of Indiana’s peo- 
ple to encourage the traffic in intoxicating 
liquors. From Indiana’s first territorial exis- 
tence to the present day, the policy of extinc- 
tion has been pursued until they arrived at 
the utmost verge of legislative power, i. ¢. 
the point of prohibition. Courts are obliged 
to declare and give effect to the public policy 
the legislature may adopt, if that policy does 
not contravene the fundamental law of the 
land. The rules of law which have been 
framed to secure freedom of trade, have had 
the promotion of the public good as their ob- 
ject, because trade adds to the wealth of the 
nation or to the convenience of the public. 
The general presumption has always been in- 
dulged in that restraints of whatever charac- 
ter are injurious to the public, but no such 
presumption can be indulged in in reference 
to the traffic which the representatives of the 
people have year after year stigmatized as an 
obstruction to the State’s prosperity. 


S. 


MIlustrations. 


At the time of the embargo laws before the war 
of 1812, A gave a bond conditioned that his vessel 
should not proceed to any foreign port or place. 
The bond is valid.*® 


In answer to the objection to the validity 
of bond in case a Chief Justice Marshall re- 
plied that ‘had there been no act of Congress 
prohibiting foreign trade there would have 
been much force in this objection. But the 
rule relied onis founded on the principle that 
the obligation is hostile to the policy of the 
law, that it-surrenders legal rights the exer- 
cise of which is conducive to the general in- 
terest. If the case be not within this principle, 
it is not within the rule to which the principle 
has given existence. If, at the time, the policy 
of the law restrained trade, a bond in restraint 
of trade would not seem to be void, unless 
it extended so far as to contravene the spirit 
and intention of the law. The embargo laws 
discoursged, if they did not forbid, any trade 
with foreign nations; and what the govern- 


86 Dixon v. United States,1 Brock. (Marshall’s Dec.) 
177 (1811). 
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ment forbade, citizens could bind themselves 
not to do. 


RULE II.—And such contracts are void 
even though made in another country where 
their validity is undoubted. 


In Rouissillon v. Rouisillon,®” the plaintiff 
contended that even if the contract in contro- 
versy was void by the law of England as 
against public policy, yet, inasmuch that the 
law of France knew no such principle as that 
by which unreasonable contracts in restraint 
of trade are held to be void, the contract 
having been made in that country, it must be 
held good in England. Fry, J., in rejecting 
this contention as unsound, said: ‘‘It appears 
tome almost absurd, to suppose that the 
courts of this country should enforce a con- 
tract which they consider to be against pub- 
lic policy, simply because it happens’to have 
been made somewhere else.’’ 


RULE IIT.—And the consideration of such 
contracts (A), or the price of anything pur- 
chased in consideration thereof (B) can found 
no action in any court of justice, unless it 
has come into the hands of the promisor’s 
agent who can raise no defense of illegality, 


(C). 
A. 


Illustration. 


Two steamship companies agree that one shall 
not oppose the other, the latter agreeing to pay 
the former a certain sum per trip. It cannot be 
recovered.® 


B. 
Illustration. 


P sells to H his business, and agrees for five 
years not to manufacture dies, H agreeing at the 
end of that time to pay the purchase money. The 
contract being void, no action can be maintained 
to recover such money.” 


37 L. R. 24 Ch. Div. 851, 369 (1879); s. c. 49 L. J. Ch. 
339; 42 L. T. N.S. 679; 28 W.R. 623; 11 Cent. L. J. 
270; Alb. L. J. 

38 Murray v. Vanderbilt, 39 Barb. (N. Y.) 140, 152 
(1863). This was not decided but assumed in this 
case. 

39 Saratoga County Bank v. King, 44 N. Y. 87 (1870). 
See Leavitt v. Palmer, 3 N, Y. 19; Curtiss v. Leavitt, 
15 N. Y.14; Tracy v. Talmage, 14 N. Y. 188. See 
Clancy v. The.Onandaga Fine Salt Manf’g. Co., 62 
Barb. 395 (1862), citing Hallet v. Novion, 14 Johns. 
272; Pennington v. Townshend, 7 Wend. 276; Nellis 
v. Clark, 20 Id. 24; Thalmer v. Brinkerheff. 20 Johns. 
397; Tyles v. Tates, 3 Barb. 222. 





The sale having been presumably effected 
by the making of the void agreement, it 
would be recognized by permitting a recovery 
of the price. When parties thus make con- 
tracts, they are in pari delicto, and no court 
will lend its aid to either party to enforce 
their bargain, but leaves them to obtain their 
dues in the forum of conscience. 


C. 
Illustrations. 


Two steamship companies agree that one shall 
not oppose the other, the latter agreeing to pay 
the former.a certain sum per trip. It pays such 
sum to V, the former’s agent. In a suit against V 
for the recovery of such sums, he can not assert 
the invalidity of the contract between the com- 
panies.” 


Eyre, C. J., once said:*4 ‘‘The plaintiff’s 
demand arises simply out of the circumstance 
of money being put into the defendant’s hands 
to be delivered to the plaintiff. This creates 
an indebitatus from which an assumpsit in law 
arises, and on that an action on the case may 
be maintained. The case is brought to this: 
that th: money has got into the hands of a 
person who was not a party te the contract, 
who has no pretence to retain it, and to whom 
the law could not give it by rescinding the 
eontract ;’’ and Bullis, J., also says: ‘‘When 
it appeared that the agent had received the 
money to the plaintiff’s use, it was immaterial 
whether the money was paid on a legal or il- 
legal contract.’’ 


St. Louis, Mo. E.isHaA GREENHOOD. 


40 Murray v. Vanderbilt, 39 Barb. (N. Y.) 140 (1868), 
citing Tenant y. Elliott, 1 Bos. & Pul. 3. 


41 Farmer v. Goodsell, 1 Id. 296-298. See Jenkins v. 
Eldridge, 3 Story, 182. 





EQUITABLE ESTOPPEL AS AFFECTING 
TITLE TO LAND. 


The doctrine of estoppel in pais, or equita- 
ble estoppel, as it is more correctly called, is 
now pretty well settled as applied to personal 
property; but there is much conflict in the 
authorities as to whether it is so broadly ap- 
plicable where the title to real estate is in- 
volved. When one knowingly stands by and 
sees his own chattels sold as the property of 
another, and either actively or by silence 
under circumstances requiring the disclosure 
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of his title, encourages such sale he is es- 
topped from asserting any title or ever claim- 
ing such property from the purchaser in good 
faith. And this principle of estoppel is now 
generally applied to personal property at law 
as well as in equity. Indeed, Prof. Pomeroy 
in defining equitable estoppel, says: ‘‘It is 
the effect of the voluntary conduct of a party 
whereby he is absolutely precluded, both at 
law and in equity, from asserting rights which 
might perhaps have otherwise existed, either 
of property, of contract, or of remedy, as 
against another who has in good faith relied 
npon such conduct, and has been led thereby 
to change his position for the worse, and who 
on his part acquires some corresponding right 
either of property, of contract, or of rem- 
edy.’”? 

But where the title to real estate is involved, 
where a deed or writing is required by the 
statute of frauds, a different and a more dif- 
ficult question is presented. Ordinarily an 
evil or fraudulent intention is not essential to 
an estoppel in pais. It is sufficient if it would 
be fraudulent or inequitable to permit the 
person against whom the estoppel is urged to 
repudiate his conduct or set up facts incon- 
sistent therewith.* But in cases in which the 
title to land is involved, in order to constitute 
an estoppel in pais against the legal owner of 
the land, there must be actual fraud, or such 
fault or negligence on his part as amounts to 
constructive fraud.* This is so because such 
an estoppel is opp2sed to the letterof the 
statute of frauds, and parol evidence of a 
doubtful character -should not be allowed to 
unsettle titles. 

There are a number of well considered 
cases which hold that because of the statute 
of frauds no title to land can pass by parol, 
and that at law the legal title prevails, so that 


1 Horn v. Cole, 51 N. H. 287; s. c. 12 Am. Rep.111; 
Roach y. Brannon, 57 Miss. 490; Pickard v. Sears, 6 
Ad. & El. 469; Wilson v. Sherffbillich, 30 Minn. 422; 
Bernard v. Campbell, 55 N. Y. 456; s. Cc. 14 Am. Rep. 
289; Griffin vy. Ransdell, 71 Ind. 440. 

22 Pom. Eq. Jur. sec. 804. See also Ib. sec. £02. 

3 Continental Bank y. Bank, 50 N. Y. 575; Blair v. 
Wait, 69 Id. 118; Chandler v. White, 84Ill. 485; Hen- 
shaw V. Bissell, 18 Wall. 255; Horn v. Cole, 51N. H. 
287; s.c.12Am. Rep. 111; Farmer v. Webber, ‘13 
Viner’s Abr. 525; Freeman vy. Cooke, 2 Ex. 654; 
Dezell v. Odell, 3 Hill, 221; Campbell! v. Johnson, 44 
Mo. 247; Rice v. Bunce, 49 Mo. 231; s. c. € Am. Rep. 
129; 130, 181; Beebe v. Wilkinson, 30 Minn. 548. 

4Trenton Banking Co. v. Duncan, 86 N. Y. 221; 
Boggs v. Merced Mining Co., 14 Cal. 279; Branty. Va. 
Coal & Iron Co., 98 U. S. 826. 





in ejectment cases and the like there can be 
no title by equitable estoppel such as will jus- 
tify a recovery.° While it is true that a 
writing is required to pass title to real estate 
under the statute of frauds, it is likewise a 
well established principle of equity that the 
statute of frauds shall not be used as a means 
of accomplishing the very fraud which it was 
its object to prevent, and these cases as well 
as those which take the opposite view agree 
that in equity where one having title to land 
induces another to purchase it from one who 
has no title, the owner is estopped from as- 
serting his title as against such purchaser,, 
and equity will even compel him to make a 
conveyance to the purchaser, because of such 
fraud.6 There is no doubt of there being a 
remedy—ubi jus, ibi remedium, but in what 
forum must it be sought, is the ques- 
tion. 

It is said that an equitable estoppel does 
not give or divest an estate or interest in land, 
but merely precludes the parties, between 
whom it is made to operate, from asserting or 
denying the state of the title, which is rather 
presumed than acquired by estoppel.?7 But, 
as Judge Cooley says in the recent case of 
Hayes v. Livingston,® ‘‘this is a mere techni- 
cality; the legal consequences are precisely 
the same, and for all practical purposes the 
estoppel works a conveyance. It would hard- 
ly be creditable to the administration of the 
law if the application of a statute so impor- 
tant as the statute of frauds should be turaed 
away and defeated by a technicality so shad- 
owy and unsubstantial.’’ Again, he says in 
the same well considered case: ‘*‘When one 


5 Doe v. Walters, 16 Ala. 714; Hayes v. Livingston, 
84 Mich. 884; s.c.22 Am. Rep. 538; White v.Hapman, 
43 Mich. 267; Nims v. Sherman, Ib. 45; Kelly v. Hen- 
dricks. 57 Ala. 198; Hendricks v. Kelly 64 Ala. 388; 
Wimmer vy. Ficklin, 14 Bush. (Ky.) 198; Millsv. 
Graves, 38 Ill. 455; Blake v. Fash, 44 Ill. 302; Cuiler 
V. Collison, 72 Ill. 113, 116; Allen v. Kellam, 69 Ala. 
442; Knight v. Wall. 2 Dev. & Bat. 125; West v. Tilgh- 
man, 9 Ired. 163; St. Louis Stock Yards Co. v. Wig- 
gins Ferry Co., 102 Ill. 514, Sheldon, J., dissenting. 

6 Renkin v. Hill. 49 Iowa, 270; Vicksburg ete. R. 
Co. v. Ragsdale, 54 Miss. 200; Sugden, Vendors, 262; 
Breeding v. Stamper, 18 B. Mon. 175; Stewart v. Mix, 
30 La. An. 1036; Gill v. Denton, 71 N. C. 341; s. Cc. 17 
Am. Rep. 8; Browne on Statute of Frauds, sec. 437 
et seq. 

72 Wash Real Prop. 458, 459; 1Prest. Abst. [420; 
Crabb., Real Prop. 1046; Bigelow Estoppel, (Ed.) 
606.5 
8 Hayes vy. Livingston, 24 Mich. 384; s.c. 22 Am. 
Rep. 533. 





YiiM 








THE CENTRAL LAW JOURNAL. 89 





= 





asserts that the owner of land ought to sur- 
render it to him,because of the owner’s fraud- 
ulent acts and conduct, it is manifest that his 
claim is only an equitable one, set up and as- 
serted against the legal claim. The one has 
the legal title, and the other seeks to over- 
throw it by proving a superior equity. This 
he may be able to do in a court of equity,but 
we can not admit that at law the legal title is 
not entitled to prevail.’’ 

On the other hand cases are not wanting in 
which the contrary rule is squarely laid down 
and forcibly maintained. Thus in Maine the 
doctrine of equitable estoppel is applied in- 
’ discriminately to both real and personal es- 
tate.? In the case of Bigelow v. Foss,1? it is 
said by Barrows, J., in delivering the opinion 
of the court: ‘It has been held in numerous 
cases in this State, and must be considered 
as settled law here, that the same doctrines 
and principles are applicable to sales of real 
as well as of personal property, and that the 
equitable estoppel is to be regarded as avail- 
able-in a suit at law for the land.’’ And this 
doctrine has met the approval of no less an 
authority than the Supreme Court of the 
United States. In Dickerson v. Colgrove, it 
- is said:14 ‘*The reason given for the rule of in- 
urement and estoppel by virtue of convey- 
ance, is that it avoids circuity of action. 
Does not the same consideration apply with 
equal force in cases of estoppel in pais? Why 
is it necessary to go into equity in one case 
and notin the other? It has never been held 
that the statute of frauds applies to cases of 
inurement, and it has been conceded that it 
does not affect cases of dedication. Where 
is the difference in principle?’’!* In Indianaa 
similar view is taken and a title by equitable 
estoppel may be relied on either in support or 
in defense of an action of ejectment.4* In 
Wisconsin this question is raised by the court 


9 Bigelow v. Foss, 59 Me. 362; Hatch v. Kimball, 16 
Id. 146; Rangeley v. Spring, 21 Id. 130; Stevens v. 
McNamara, 36 Id. 176. 

10 Bigelow v. Foss, 59 Me. 162, 164. 

ll Dickerson v. Colgrove, 100 U. S. 578. 

12 Dickerson v. Colgrove, 100 U. S. 583, cited with 
approval in Kirk v. Hamilton, 102 U. S. 78 and George 
v, Tate, Ib.570. The promise relied on in the princi- 
pal case, however, was in writing, and in none of 
these cases was the question as to the statute of frauds 
fairly in issue. 

18 Barnes v. McKay, 7 Ind. 301; Junction R. Co. v. 
Harpold, 19 Ind. 347, 350. And see Burt e¢ al v. 
Bowles, 69 Ind. 1; Revised Statutes, 1881, sec. 1055: 
Maxwell v. Campbell, 45 Ind. 360. 





ina late case, but left undecided, although it 
is intimated that in that state, under the code, 
an equitable estoppel would be a sufficient 
defense in an action of ejectment.1* In Ver- 
mont also, the doctrine of equitable estoppel 
is applied to real estate just as it is to per- 
sonal property. So in New York it is held 
that the fact that real estate is affected does 
not prevent the operation of the doctrine of 
estoppel. Andin an action for damages 
for the flooding of plaintiff’s mill caused by 
damming up the water below, it was held that 
the defendants were estopped from asserting 
title to the mill premises by the fact that the 
ancestor through whom they claimed had re- 
mained silent and allowed the plaintiffs to 
buy the land and build the mill, though 
aware of all the facts and of the good faith 
of the plaintiffs.’ 

There are weighty reasons that may be 
urged in support of this view. It is general- 
ly held that in ordinary cases the doctrine of 
estoppel is applicable at law as well as in 
equity. Why not, then, in cases involving 
the title to real estate as well as in other cas- 
es? The statute of frauds ought not to be 
allowed to work a fraud at law any more than 
in equity. The doctrine of equitable estop- 
pel as it is now applied is very different from 
the old technical doctrine of estoppel ix pais. 
The latter was said to be odious, but the for- 
mer is favored by the courts, for it is highly 
equitable that there should be some means by 
which one may be coneluded, not from as- 
serting the truth, but from asserting that to 
be false which he has caused to be credited 
as trutb.1® And when a clear case of this 


14 Hass v. Plantz, 56 Wis. 105, s. c. 48 Am. Rep. 
699, opin. 702. 

15 Shaw v. Beebe, 35 Vt. 205; and see Dodge v. Sta- 
cy, 39 Vt. 558; Spiller v. Scribner, 36 Vt. 245; Hallor- 
an v. Whitcomb. 43 Vt. 306. 

16 DeHerques v. Marti, 85 N. Y. 609. 

17 Brown v. Bowen, 30 N. Y. 519. See also, Osborn 
v. Elder, 65 Ga. 360; Pool v. Lewis, 41 Ga. 162; s.c. 
4 Am. Rep. 526; Brown v. Wheeler, 17 Conn. 345; s. c. 
5 Am. Dec. 550; Beaupland v. McKeen, 28 Penn. St. 
124; Barham v. Turbeville, 1 Swan. 437; Peery v. 
Hall, 75 Mo. 503; Walker v. Flint, 3 McCrary C. Ct. 
507. Consult also, Rutherford v. Tracy, 48 Mo. 325; 
s. C. 8 Am. Rep. 104; Turner v. Baker, 64 Mo. 218; s. 
c. 27 Am. Rep. 226, 2382; Stevens v. Dennett, 51 
N. H. 324; Stoddart v. Chandler, 2 How. 284; Timon 
v. Whitehead, 58 Tex. 290; Bramble v. Kingsbury, 39 
Ark. 131. 

18 For an excellent discussion of this point, showing 
the difference between the old technical estoppel in 
pais, and equitable estoppel see Horn v. Cole, 51 N. 
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kind is made out, it would seem to be a plain 
denial of justice not to allow it to have any 
force in an action at law, and thus to compel 
the person relying on it to resort to suit in 
equity and perhsps lose his rights entirely by 
the delay and circuity of avtion. Part per- 
formance takes a case out of the statute of 
frauds on the principle of estoppel, why not 
acts in pais causing the contract to be, en- 
tered'into and creating an equitable estoppel ? 
Parol partitions have also been upheld, espe- 
cially where possession has been taken there- 
under.1® So it has been held, though there 
is much conflict in the authorities—that where 
a license has been granted, as, for instance, 
to erect a mill-dam and back water over the 
lands of the proprietor above, and the li- 
censor has stood by and permitted the 
licensee to make large expenditures on the 
faith of his license and under the belief that 
it would be lasting, the licensor will be es- 
topped from revoking such license. This 
principle has also been applied in cases where 
a partition wall has been erected which the 
parties were to enjoy and use in common.?! 

Even in those States where it is held that 
the doctrine of equitable estoppel can not be 
invoked at law so as to affect the title to land, 
the courts have found it necessary to except 
or distinguish two classes of cases, namely, 
those relating to the voluntary adjustment of 
boundaries between contiguous estates, and 
those relating to dedication of land to the 
public use.2? It is not supposed in the form- 
er class of cases thaf the title is affected. 
And where the boundary is a disputed one, 


H. 287, s.c. 12 Am. Rep. 111. 
Ind. 475, 479. 

19 Brown v. Wheeler, 17 Conn. 345; s. c. 44 Am. 
Dec. 550; Moore v. Kerr, 46 Ind. 468; Bumgarduer v. 
Edwards, 85 Ind. 117; Wood v. Fleet, 46. N. Y. 499; 
Potter v. Wheeler, 13 Mass. 504; Bavingston v. 
Clarke, 2 Penrose & W. 115, 124; Freeman Co-tenancy 
& Partition, sec. 415; McCune v. McMichael, 29 Ga. 
812. 

20 Lane v. Miller, 27 Ind. 534; Snowden v. Wilas, 19 
Ind. 10; Hodgson v. Jeffries, 52 Ind. 334; Test v. 
Larsh, ‘76 Ind. 452, 462; Hall v. Chaffee, 13 Vt. 
150; Swartz v. Swartz, 4 Penn. St. 353; Lacy v. Ar- 
neit, 33 Penn. St. 169; LeFevre v. LeFevre, 48. & R. 
241; Rhodes v. Otis, 33 Ala. 578; Woodbury v. Parsh- 
ley, 7 N. H. 237; Wilson v. Chaifant, 15 Ohio, 248; 
Ricker v. Kelly, 1 Mo. 117; Lee v. McLeod, 12 Nev. 


Also, Dean v. Doe, 8 


280. 

2l Wickersham v. Orr, 9 Ia. 253; Wynn v. Garland, 
19 Ark. 23; Rawson v. Bell, 46 Ga. 19; Russell v. Hub- 
bard, 59 Ii]. 385, Miller v. Brown, 83 Ohio St. 547. 

2 Hayes v. Livingston, 34 Mich. 384; s.c. 22 Am. 
Rep. 533, 529. 





and the owners of the adjoining land agree 
upon a line and take possession accordingly, 
such agreement, though verbal only, is bind- 
ing on the parties and those claiming under 
them. But where the line is already well- 
known and established, a verbal agreement 
changing it would as a rule, be invalid.* It 
is well settled also that dedications of land to 
public use may be made by parol as well as 
in writing, and that any acts sufficient to 
show an intention to dedicate and an accept- 
ance of the dedication will make it binding, 
on the principle of estoppel, notwithstanding 
the statute of frauds.®° 

It is impossible to reconcile the anthorities - 
on the general subject that we have been con- 
sidering, and it is, therefore, difficult to lay 
down any general rule. Perhaps the author- 
ities will justify the statement that the doc- 
trine of equitable estoppel is usually en- 
forced in equity in suits in which the title to 
real estate is involved, but is not usually ad- 
mitted or enforced at law in such cases, 
except in States where equity is administered 
through the means of legal actions and reme- 
dies, or where legal and equitable rights and 
remedies are combined and the ancient dis- 
tinctions done away with by the modern code 
system.?° W. F. Exwiorr. 

Indianapolis, Ind. 


2% Turner vy. Baker, 64 Mo. 218; 8. C. 27 Am. Rep. 
226; Jackson v. Dysling, 2 Caines, (N. Y.) 198; Fuller 
v. Co.Comr’s,15 Pick. 81; Browne, Statute of Frauds, 
sec. 75; Spears v. Walker, 1 Heud 166; Tarrant y. 
Terry, 1 Bay 239. — 

24 Davis v. Townsend, 10 Barb. 333; Gilchrist v. Me 
Gee, 9 Yerg. (Tenn.) 455; Browne, Statute of Frauds, 
sec. 75; Vosburgh v. Teator, 32 N. N. 561; Terry v. 
Chandler, 16 N. Y. 358; and see White v. Hafeman, 
43 Mich. 267, s. Cc. 88 Am. Rep. 178. 

25 Noyes v. Ward, 19Conn. 250; Cincinnati v. White, 
6 Pet. 582; Denver v. Clements, 3 Col. 472; Baker v. 
Johnston, 21 Mich. 319; 15 Cent. Law. Jour. 422; 
**Dedication;’’ Angell on Highways, sec. 142; Hunter 
v. Sandy Hill, 6 Hill (N. Y.) 407. 

26 Pomeroy’s Eq. Jur. sec. 807. 








PARTNERSHIP — ESTOPPEL — HOLDING 
OUT AS PARTNER. 





THOMPSON v. FIRST NAT. BANK. 





United States Supreme Court, May 5, 1884. 


A person whois not actually a partner, and who 
has no interest in the partnership, can not, by reason 
of having held himself out to the world as a partner, 
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be held liable as such on a contract made by the part- 
nership with one who had no knowledge of the hold- 
ing out. 


The principal question in this case was whether 
the court should have instructed the jury as it 
was requested, i.e., to the effect that if Thomp- 
son was not in fact a member of the partnership, 
the plaintiff could not recover against him, unless 
it appeared from the testimony that he had know- 
ingly permitted himself te be held out as a part- 
ner, and that the plaintiff had knowledge thereof 
during its transaction with the partnership. The 
court declined to give this instruction, and instead 
thereof instructed the jury, in substance, that if 
Thompson permitted himself to be held out to the 
world as a partner, by advertisements and other- 
wise, as shown by the evidence, and to be intro- 
duced to other persons as a partner, the plaintiff 
was entitled to the benefit of the fact that he was 
so held out, and he was estopped tq deny his lia- 
bility as a partner, although the plaintiff did not 
know that he was so held out, and did not rely on 
him for the payment of the plaintiff’s debt, or 
give credit to him, in whole or in part. 

GRay, J., delivered the opinion of the court: 

A person who is not in fact a partner, who has 
no interest in the business of the partnership and 
does not share in its profits, and is sought to be 
charged for its debts because of having held him- 
self out, or permitted himself to be held out, as a 
partner, can not be made liable upon contracts of 
the partnership except with those who have con- 
tracted with the partnership upon the faith of 
such holding out. In such a case, the only ground 
of charging him as a partner is that, by his con- 
duct in holding himself out as a partner, he has 
induced persons dealing with the partnership to 
believe him to bea partner, and, by reason of 


' such belief, to give credit to the partnership. As 


his liability rests solely upon the ground that he 
can not be permitted to deny a participation which 
though not existing in fact, he has asserted, or 
permitted to appear to exist, there is no reason 
why a creditor of the partnership, who has neither 
known of nor acted upon the assertion or permis- 
sion, should hold as a partner one who never was 
in fact, and whom he never understood or sup- 
posed to be, a partner, at the time of dealing with 
and giving credit to the partnership. There may 
be cases in which the holding out has been so pub- 
lic and so long continued that the jury may infer 
that one dealing with the partnership knew it and 
relied upon it, without direct testimony to that 
effect. But the question whether the plaintiff 
was induced to change his position by acts, done 
by the defendant or by his authority is, asin other 
cases of estoppel in pais, a question of fact for the 
jury, and not of law for the court. The nature 
and amount of evidence requisite to satisfy the 
jury may vary according to circumstances. But 
the rule of law is always the same: that one who 
had no knowledge or belief that the defendant 
was held out as a partner, and did nothing on the 





faith of such a knowledge or belief, can not charge 
him with liability asa partner if he was nota 
partner in fact. 

The whole foundation of the theory that a per- 
son who, not being in fact a partner, has held 
himself out as a partner, may be held liable as 
such to a credltor of the partnership who had no 
knowledge of the holding out, and who never 
gave credit to him or to the partnership by reason 
of supposing him to be a member of it, is a state- 
ment attributed to Lord Mansfield in a note of a 
trial before him at nisi prius,in 1784, as cited by 
counsel in a case in which it was sought 
to charge as a partner one who had shared in the 
profits of a partnership. By so much of that noie 
as was thus cited. which is the only reportof the 
case that has come down to us, it would appear 
that in an action by Young, a coal merchant, 
against Mrs. Axtell and another person, to recov- 
er for coals sold and delivered, the plaintiff intro- 
duced evidence that Mrs. Axtell had lately carried 
on the coal trade,and that the other defendant did 
the same under an agreement between them, by 
which she was to bring what customers she could 
into the business, and the other defendant was to 
pay her an annuity, and also two shillings for 
every chaldron that should be sold to those per- 
sons who had been her customers or were of her 
recommending; and that bills were made out in 
their joint names for goods sold to her customers; 
and that-the jury found a verdiet against Mrs. 
Axtell, after being instructed by Lord Mansfield 
that ‘the should have rather thought,on the agree- 
ment only, that Mrs. Axtell would be liable, not 
on account of the annuity, but the other payment, 
as that would be increased in proportion as she 
increased the business. However, as she suffered 
her name tobe usedin the business, and held 
herself out as a partner, she was certainly liable, 
though the plaintiff did not, at the time of deal- 
ing, know that she was a partner, or that her 
name was used.” Young v. Axtell, at Guildhall 
Sittings after Hilary Term, 24 Geo. III., cited in 
Waugh v. Carver, 2 H. Bl. 235, 242. But as the 
case was not there cited upon the question of lia- 
bility by being held out asa partner, itis by no 
means certain that we havea full and accurate 
report of what was said by Lord Mansfield upon 
that question; still less that he intended to lay 
down a general rule, including cases in which 
one, who in fact had never taken any part in or 
received any profits from the business, held him- 
self out as a partner. 

In delivering the judgment of the common 
bench in Waugh v. Carver, Chief Justice Eyre 
said: ‘*Now a case may be stated in which it is 
the clear sense of the parties to the contract that 
they shall not be partners; that A is to contribute 
neither labor nor money; and, to go still further, 
not to receive any profits. But, if he will lend 
his name as a partner, he becomes, as against all 
the rest of the world,a partner, not upon the 
ground of the real transaction between them, but 
upon principles of general policy, to preyent the 
€ 
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frauds to which creditors would be liable if they 
were to suppose that they lent their money upon 
the apparent credit of three or four persons, when 
in fact they lent it only to two of them, to whom, 
without the others, they would have lent nothing.” 
2H. Bl. 246. This statement clearly shows that 
the reason and object of the rule by which one 
who, having no interest in the partnership, holds 
himself out as a partner, is held liable as such, are 
to prevent frauds upon those who lend their 
money upon the apparent credit of all who are 
held out as partners; and the later English au- 
thorities uniformly restrict, accordingly, the ef- 
fect of such holding out. : 

In Mclver v. Humble, in the king’s bench in 
1812, Lord Ellenborough said: ‘‘A person may 
make himself liable as a partner with others in 
two ways: either by a participation in the loss or 
profits, or in respect of his holding himself out to 
the world as such, so as to induce others to give a 
credit ou that assurance.’’ And Mr. Justice Bay- 
ley said: ‘“I'o make Humble liable, he must either 
have been a partner in fact in the loss and profit 
of the ship, or he must have held himself out to be 
such. Now here he was not in fact a partner, and 
the goods were not furnished upon his credit, but 
upon the credit of Holland and Williams.’ 16 
East, 169, 174, 176. 

In Dickinson v. Valpy, in the same court, in 
1829, Mr. Justice Parke (afterwards Baron Parke 
and Lord Wensleydale) said: ‘If it could have 
been proved that the defendant had held himself 
cut to be a partner, not ‘to the world,’ for that is 
a loose expression, but to the plaintiff himself, or 
under such circumstances of publicity as to satisfy 
a jury that the plaintiff knew of it and believed 
him to be a partner, he would be liable to the 
plaintiff in all transactions in which he engaged 
and gave credit to the defendant upon the faith of 
his being such partner. The defendant would be 
bound by an indirect representation to the plaint- 
iff arising from his conduct, as much as if he had 
stated to him directly and in express terms that 
he was a partner, and the plaintiff had acted upon 
that statement.”’ 10 Barn. & C. 128, 140. See, 
also, Carter v. Whalley, ] Barn. & Adol. 11. 

In Ford v. Whitmarsh, in the court of ex- 
chequer in 1840, a direction given by Baron Parke 
to the jury in substantially the same terms was 
held by Lord Abinger, Baron Parke, Baron Gur- 
ney, and Baron Rolfe (afterwards Lord Cran- 
worth) to be a sound and proper direction; and 
Baron Parke, in explaining his ruling at the trial, 
said: “I told the jury that the defendant would 
be liable if the debt was contracted while he was 
actually a partner, or upon a representation of 
himself as a partner to the plaintiff, or upon such 
a public representation of himself in that charac- 
ter as to lead the jury to conclude that the plaint- 
iff, knowing of that representation, and believing 
the defendant to be a partner, gave him credit 
under that belief.”” Hurl. & Walms, 53, 55. 

In Pott v. Eyton, in the common bench in 1846, 
which was an action by bankers to recover a bal- 





ance of account against Eyton and Jones, on the 
ground that either they were actual partners in 
the business carried on by Jones, or Eyton had by 
his own permission been held out as a partner, 
Chief Justice Tindal, delivering the judgment of 
the court, said: ‘‘There was no evidence to show 
that credit was in fact given toEyton, or that 
the bankers knew that his name was over the door 
of the shop at Mostyn quay, or that they supposed 
him to be a partner. One person who had been 
manager, and another who had been a clerk, in 
the bank, were in court; and if they could have 
given such evidence, they would no doubt have 
been called as witnesses. We must assume, there- 
fore, that credit was given to Jones alone; and, if 
Eyton is made liable, that must be on the ground 
of an actual partnership between himself and 
Jones.”” 3 C. B. 32, 39. In Martyn v. Gray, in 
the same court, in 1863, Chief Justice Erle and 
Mr. Justice Willes expressed similar opinions. 
14C. B. (N. S.) 824, 839, 843. The decision of 
the court of exchequer in Edmundson v. Thomp- 
son, in 1861, is to the like effect. 31 Law J. (N. 
8.) Exch. 207; s. c. 8 Jur. (N. S.) 235. 

Mr. Justice Lindley, in his Treatise on the Law 
of Partnership, sums up the law on this point as 
follows: ‘The doctrine that a person holding 
himself out as a partner, and thereby inducing 
others to act on the faith of his representations, is 
liable to them as if he were in fact a partner, is 
nothing more than an‘illustration of the general 
principle of estoppel by conduct.” ‘The 
expression in Waugh v. Carver, if he will 
lend his name as a partner, he becomes 
as against all the rest of the world a partner,’ re- 
quires qualification ; for the real ground on which 
liability is incurred by holding one’s self out as a 
partner is that credit has been thereby obtained. 
This was put with great clearness by Mr. Justice 
Parke in Dickinson v. Valpy.”’ ‘“‘No person can 
be fixed with liability on the ground that he has 
been held out as a partner. unless two things con- 
cur, viz.: First, the alleged act of holding out 
must have been either by him or by his consent; 
and, secondly, it must have been known to the 
person seeking to avail himself of it. In the ab- 
sence of the first of these requisites, whatever 
may have been done cannot be imputed to the 
person sought to be made liable; and, in the ab- 
sence of the second, the person seeking to make 
him liable has not in any way been mislead.’’ 
Lindl. Partn. (Ist Ed.) 45-47, (4th. Ed.) 48-50. 

The current of authority in this country is in 
the same direction. Benedict v. Davis, 2McLean, 
347: Hicks v. Cram, 17 Vt. 449; Fitch v. Harring- 
ton, 13 Gray, 469; Wood v. Pennell, 51 Me. 52; 
Sherrod v. Langdon, 21 Iowa, 518; Kirk v. Hart- 
man, 63 Pa. St. 97; Hefner v. Palmer, 67 Ill. 161; 
Cook v. Penrhyn Slate Co. 36 Ohio St. 135; Uhl 
v. Harvey, 78 Ind. 26. The only American case, 
cited at the bar, which tends to support the ruling 
below, is the decision of the Commission of Ap- 
peals in Poillon v. Secor, 61 N. Y. 456. And the 
judgment of the Court of Appeals in the later case 
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of Central City Savings Bank v. Walker, 66 N. Y. 
424, clearly implies that in the opinion of that 
court a person not in fact a partner, except upon 
the principle of equitable estoppel, that he au- 
thorized himself to be so held out, and that the 
plaintiffs gave credit to him. 

The result is that both, upon principle and au- 
thority, the third and fourth assignments of error, 
as well as the first, must be sustained, the judg- 
ment of the circuit court reversed, and the case 
remanded to that court with directions to order a 
new trial. 





CONSPIRACY—ACQUITTAL OF ONE—JOINT 
INDICTMENT—NEW TRIAL. 





REG. v. MANNING. 





English High Court of Justice, Q. B. Div. 


Where two persons are indicted for conspiracy, in 
one indictment, both must be acquitted or both eon- 
victed. 


An indictment was preferred at the Winchester 
Assizes against two defendants, Manning and 
Hannan, for conspiring to defraud the prosecutor 
of nine bullocks and twenty-six sheep. 

The defendants were tried before Lord Cole- 
ridge, C. J. anda special jury. Lord Coleridge 
directed the jury that they might find one defend- 
ant guilty and acquit the other. They found 
Manning guilty; but were unable to agree as to 
Hannam, and were discharged without returning 
a verdict with regard to him. His trial was 
therefore postponed. 

A rule had since been obtained, on behalf of 
Manning, calling on the presecutor to show cause 
why the verdict should not be set aside on the 
ground of misdirection, and a new trial had. 

Charles Mathews, and Hon. B. Coleridge against 
the rule. Charles Q. C. and Warry in support of 
the rule. 

MATHEW, J.—I am of opinion that there should 
be a new trial. I am satisfied from the argument 
of Mr. Charles that there is an imperative rule of 
law on the subject, and that the gist of a conspir- 
acy is whether two men are guilty or not, and if 
the jury are not satisfied as to the guilt of one 
then both must be acquitted. In R.v. Cooke,5 B. 
& C. 538, the court could not have delivered the 
judgment which they did unless they had been of 
opinion that this rule existed ;and this was followed 
in Reg. v. Thompson, 16 Q.B. 834. The passages 
in Robinson vy. Robinson and Lane, 1 Sw. & Pr. 
362; 7 W. R. Div. Dig. 10, and in O’Connell vy. 
The Queen 11 Cl. & F. 155, are also in point. 

STEPHEN, J.—I have arrived at the same con- 
clusion on the authority of O’Connell v. The 
Queen. It is the decision of the House of Lords, 
and it clearly shows that it is a legal impossibility, 
when several persons are indicted for a conspira- 





cy, that some should be found guilty of one con- 
spiracy and some of another. In Robinson v. 
Robinson and Lane, I think that the part of the 
judgment referring to the criminal law is a mere 
dictum. The body of the decision is founded on 
common sense, and general principles would be 
in favor of the argument of Mr. Mathews. But I 
cannot distinguish between the present case and 
that of O’Connell v. The Queen. There must be 
a rule for a new trial. 

LORD COLERIDGE.—I was influenced at the trial 
by the practice of the Divorce Court, as exampled 
in Robinson v. Robinson and Lane, and Stone v. 
Stone and Appleton, 3"Sw. & Tr. 608, and similar 
cases, which show that what is evidence against 
one person is by no means necessarily evidence 
against the other. This is a motion for a new 
trial, and had there been an appeal I might not 
have concurred with the court, but left the point 
to be settled by a higher authority. Asitis 1 feel 
bound by the earlier decisions, which are stated 
shortly and without detail. If all the facts of 
those cases were before us, we might arrive at a 
different conclusion. From the time of 14 Hen. 6 
(Thody’s case, 14 Hen. 6, 25 B) to'this hour it has 
been taken for granted by the judges that in cas- 
es of an indictment for conspiracy, when two 
persons are indicted and are tried together, either 
both must be convicted or both must be acquitted. 
Both plead together, both are tried together, and 
the verdict isone. The same thing must have 
been in the minds of the judges who decided R. 
v. Cooke and Reg. v. Thompson. I agree with 
my brother Stephen that neither of those cases is 
directly in point, for the details are not the 
same; the pleadings vary, and the verdicts 
vary. In 1826 the Court of King’s Bench seems 
to have assumed the rule which is contended for 
by the defendant. Although in Reg. v. Thomp- 
son Erle, J., differed from the other judges, he 
differed only on a point of pleading—viz., that 
‘spersons unknown”’ could be construed to mean 
the two persons who, in the particular circum- 
stances of that case, the jury were unable to agree 
about. Then the case of O’Connell v. The Queen 
assumes the principle of law that in a conspiracy 
there are one or more persons, and the count is 
single and complete, and cannot be separated 
into parts. I certainly misdirected the jury, and 
the rule must be absolute for a new trial. It is 
right that I should add that I have not forgotten 
the rule as to hearing applications for a new trial 
(ord. 39, r.2) but there is an exception of crim- 
inal proceedings; and this being a criminal pro- 
ceeding, I have thought right to take part in the 
judgment. 

Rule absolute for a new trial. 


Nore.—In Robinson vy. Robinson and Lane, 1 Sw. 
& Tr. 362, 7 W. R. Div. Dig. 10, it3was held that the 
admissions or confessions of a respondent are not ad- 
missible evidence against the co-respondent. A wife 
might confess to a false charge of adultery for the 
purpose of punishing a person sued as co-respondent. 
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If two persons are indicted for conspiracy, one may 
be tried in the absence of the other and found guilty: 
R. v. Kinnersley, 1 Str. 193. It is necessary 
to prove an unlawful intention to the _ satis- 
faction of the jury. Each defendant may be 
guilty of the charge against him; R. v. Nichols, 13 
East, 412 (note); R. v. Ahearne, 6 Cox C. C. 6; R. v. 
Cooke, 5 B. & C. 538. In the last case, Littledale, J., 
adds, that ‘‘if the other defendant shall hereafter be 
acquitted, perhaps this judgment may be reversed,’’ 
but Russell on Crimes (ed. 1877), vol. 3, p. 128, says, 
**sed queere, for such acquittal would not necessarily 
show that the verdict of guilty onthe former trial 
was wrong, as witnesses might be dead or absent who 
were examined on the former trial, or the one de- 
fendant might have been convicted on his own con- 
fession, which would not be admissible against the 
other.’’ Reg. v. Thompson, 16 Q. B. 832, is also in 
favor of this argument. There, Erle, J., said, ‘*Ac- 
cording to the rules of pleading this charge (eonspira- 
cy) as to each individual must be construed as if he 
were charged solely.’’ In R. v. Ahearne, 6 Cox C. C. 
6, the judgment was aflirmed because the prisoner 
and anotker conspired. Hawkins (1 P. C. ¢. 27, s. 8, 
8th ed. by Curwood, p. 448), says:—‘‘It plainly ap- 
pears from the words of the statute, 21 Ed. 1, that 
one person alone cannot be guilty of conspiracy with- 
in the purport of it.’? In Harrison v. Errington, 
Popham, 2v2, it is said, ‘*Conspiracy against two, 
and only one of them is found guilty, it is void, for 
one alone cannot conspire.”? The case of a riot is 
analogous: R. v. Sudbury, 12 Mod. R., case, 473. In 
R. v. Cooke, 5 B. & C. 538, two defendants pleaded 
not guilty, one pleaded in abatement, to which plea 
there was a demurrer, and the fourth never appeared. 
Before the argument of the demurrer, one defendant 
Was acquitted, and the otherwasfound ‘‘ guilty of 
conspiring with him who had pleaded in abatement.” 
It was held that the court before the trial of the latter 
might pronounce judgment on the one who had been 
found guilty. In3Chitty’s Criminal Law, 1141,it is laid 
down that ‘‘if all the defendants mentioned in the in- 
dictment (for conspiracy) except one are acquitted, 
and it is not stated as a conspiracy with certain per- 
sons unknown, the conviction of the single defendant 
will be invalid, and no judgment can be passed on 
him.’’ In O’Connell v. The Queen, 11Cl. & F. 155, 
it was decided that where a count in an indictment 
against eight defendants charges one conspiracy to 
effect certain objects, a finding that three of the de- 
fendants are guilty generally, that four of them are 
guilty of conspiracy to effect some, and not guilty as 
to the residue of these objects, is bad in law and re- 
pugnant. \ 





NEGLIGENCE—CONTRIBUTORY—PER SE. 


GERMANTOWN PASs. CO. vy. BROPHY. 





Supreme Court of Pennsylvania, January 28, 1884. 


For a passenger in a railway car to rest his arm om 
the window-sill wholly within the car, creates no legal 
presumption of negligence, and it would be error for 
the court to charge the jury that this amounted to 
contributory negligence. 


Samual Gustine Thompson for plaintiff in error; 
James 8. Nickerson and Rudolph M. Schick for de- 
fendant. 





in fact. 





Error to the Court of Common Pleas No. 2, of 
Philadelphia county. 

MERCoUR, C. J., delivered the opinion of the 
court: 

The jury found, on most ample evidence, that 
plaintiff in error was guilty of negligence in the 
act which caused the injury. The company has 
two railway tracks separated by so narrow a space, 
on a curve, that when its cars were passing in 
different directions they came in collision, where- 
by the defendant in error, a passenger in one of 
the cars, was injured. The main contention is 
whether ke was guilty of contributory negligence 
in producing theinjury to his arm. The evidence 
was conflicting as to his position at the time the 
collision occurred. The company claimed, and 
gave some evidence, that his arm projected out of 
the window. He testified that, while the windows 
were open, they stuck up about two inches, and 
he had his arm against the top of the window- 
sash, and inside of both windows, and that the 
collision threw his arm out of the window. The 
learned judge charged, if he sat with his arm out 
of the window when the collision occured, he was 
guilty of negligence and could not recover. Not 
satisfied with this, the counsel for the company 
requested the court to charge, if the defendant in 
error placed his arm on the window-sill, and by a 
jolt of the car it was thrown out of the window, 
and he was injured, he was guilty of contributory 
negligence, and could not recover. ~The court 
refused to so charge, but left it to the 
jury to find whether, if he was so riding, it was 
negligence on his part which contributed to the 
injury. The company has no just cause of com- 
plaint of this answer. It would have been clear 
error if the court had instructed the jury that oc- 
cupying such a position was negligence in law. 
Resting his arm on the window-sill wholly within 
the car created no legal presumption of negli- 
gence. If it constituted negligence, it was a fact 
to be found by the jury, to whom it was submitted, 
and it was not to be so declared by the court. In 
the absence of a collision with an external object, 
his arm was in no danger of injury. He was 
under no legal obligation to assume or anticipate 
that the company would run another car against 
the one in which he was sitting. The window- 
sill in a street railway car is substantially the top 
of the back of the seat. It can not be declared 
negligence in law fora passenger to so rest his 
arm, and the jury has found it is not negligence 
No assignment of error is sustained. 
Judgment affirmed. 


NotTe.—“In general it may be said that the question 
of negligence is one of mixed law and fact, i. e. that it 
is the province of the jury to find the facts in any par- 
ticular case, and of the court to instruct the jury as to 
the effect of those facts upon the case of the plaintiff 
and of the defendant. Cases present such a variety of 
circumstances that courts have had comparitively lit- 
tle opportunity of defining the duties of parties, and 


| for the same reason it is eminently proper that the de- 


ree of care demanded of persons in various situations 
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should be determined by the triers of fact.’? Thomp- 
son on Negligence, vol. 2, 235. ‘‘It is this class of 
cases and those akin to it, that the law commits to the 
decision of ajury. Twelve men of the average of the 
community comprising men of education, and men of 
little education, men of learning, and men whose 
learning consists only in what they have themselves 
seen and heard, the merchant, the mechanic, the 
farmer, the laborer—these sit together, consult, ap- 
ply their s*parate experience of the affairs of life to 
the facts proven, and draw an unanimous conclusion. 
This average judgment, thus given, it is the great ef- 
fort of the law to obtain.’’ Per Justice Hunt of the 
United States Supreme Court in Railroad Co. y. Stout, 
17 Wail. 657, 654. Negligence is the omission to do 
something which a reasonable man guided upon those 
considerations which ordinarily regulate the conduct 
of human affairs, would do or doing something 
which a prudent and reasonable man would not do. 
Per Alderson, B., in Blyth v. Birmingham Water 
Works Co. 11 Exch. 781, 784. When the circumstances 
of a case are such, that the standard of duty is fixed, 
when the measure of duty is defined by Jaw, and isthe 
same under all circumstances its omission is negli- 
gence and deciared so by the court. West Chester ete. 
R. Co. v. McElwen, 67 Pa. St. 311, 315; McCully v. 
Clark, 40 Pa. St. 399. But the negligence must be 





*‘clearly defined and palpable’’ such that no verdict | 


could make it otherwise. Rudolphy v. Fuchs, 45 How. 
Pr. 155, 160; Honfe v. Fulton, 29 Wis. 296, and “‘when 
there is no controversy as to the facts, and from these 
it clearly appears what course a person of ordinary 


prudence would pursue under the circumstances, the | 
question o fnegligence is purely one of law.’’ Fernan- | 


.dez v. Sacramento City R. Co., 4 Cent. L. J. 82. When 


the plaintiff offers no evidence that he was in the exer- 
cise of due care, but on the contrary, the whole evi- 
dence on which bis case rests shows that he was want- 
ing in due prudence, the court, it is held, may right- 
fully instruct the jury as a matter of law that the ac- 
tion can not be maintained. Per Cooley. C.J., in De- 
treit & Milwaukee R. Co. v. Van Steinburg. 17 Mich. 
99, 120, citing Cotton v. Wood, 8 C. B. N. S. 568; Ga- 
hagan v. Boston etc. R. Co., 1 Allen, 190; Todd v. 
Old Colony R. Co., 3 Id. 21; Wright v. Madden ete. 
R. Co., 4 Id. 283; Wilson v. Charlestown, 8 Id. 137; 
Callahan v. Bean, 9 1d.401; Trow v. Vermont Cent. 
R. Co., 24 Vt. 497; Briggs v. Taylor, 28 Id. 180; North 
Penn. R. Co. v.Heileman, 49 Pa. St. 63; Gunion v. N. 
Y. & Harlem R. Co., 3 Rob. 25. ‘*Tne case must bea 
a clear one Which would justify the court in taking 
upon itself this responsibility. For when the judge 
decides that a want of due care is not shown, he nec- 
essarily fixes in his own mind the standard of ordinary 
prudence, and measuring the plaintiff’s conduct by 
that, turns bim out of court, upon his opinion of 
what the reasonably prudent man ought to have done 
under the circumstances. He thus makes his own 
opinion of what would be generally regarded as pru- 
dence or definite rule of law. It is quite possible that 
if the same question of prudence were submitted toa 
jury collected from the different occupations of soci- 
ety, and, perhaps, better competent to judge of the 
common opinion, he might find them differing 
with him as to the ordinary standard of proper 
ear.’’?’ Per Cooley, C. J., in Detroit ete. R. 
Co. vy. Van Steinburg, supra. That the facts of a 
case are indisputed is not always sufficient to give the 
court the authority to decide upon them. Me Lain v. 
Van Zandt, 7 Jones & Sp. 347. If different conclu- 
sions may be drawn from them by different minds the 
case should be left to the jury. R. Co. Stout, 17 
Wall. 547; Fernandez v. Sacramento R. Co. 4 Cent. L. 
J. 82; State v. R. Co., 52 N. H. 529; Gaynorv. Old 
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Colony ete. R. Co., 100 Mass. 208, 212; McGrath v. 
Hudson River R. Co., 32 Barb. 144, s. c. 19 How. Pr. 
211; Bridges v. North London R. Co., L. R., 7 H. L. 
213; Beas v. Housatonic R. Co., 19 Conn. 566; Varton 
v. Schwab, 32 Vt. 612; Penn. Canal Co.v. Bentley, 66 
Pa. St. 30, 34; Wyatt v. Citizens R. Co. 55 Mo. 485; 
Norton v. Ittner, 56 Mo. 851; Stodart v. St. Louis ete. 
R. Co., 65 Mo. 514, Jenkins v. Little Miami R. Co. 2 
Disney 49. But where a person walks upon a railroad 
track, without precautions against the approach of 
trains; Herring v. Wilmington etc. R. Co.,10 Ired. L. 
402; Poole v. North Carolina etc. R. Co. 8 Jones L. 
402; Harty v. Central R. Co., 42 N. Y. 468; Indianap- 
olis ete. R. Co. v. McLaren, 5 Reporter, 620; 8 Cent. 
L. J. 244; Terre Haute, etc. R. Co. v. Graham, 46 
Ind. 239; Feech v. Phila. ete. Co. 39 Ind. 574; Manly y. 
Wilmington ete. Co., 74 N. C. 655; Holmes v. Central 
etc. R. Co., 37 Ga. 593; Maher v. Atlantic, ete. R. Co. 
14 Mo. 267; Kenyon v. N. Y. ete. R. Co., 5 Hun. 449; 
Willets v. Buffalo, ete. KR. Co., 14 Barb. 505; Coggs- 
well v. Oregon ete. R. Co., 6 Or. 417; Illinois ete. R. 
Co. v. Modglin, 85 Ill. 481; O’ Donnell v. Missouri etc. 
R. Co., 8 Cent. L. J. 414; or crawling under a car, 
stopped temporarily upon the track; Ostentag vy. Pac- 
ific etc. R. Co. 64 Mo. 421; Central ete. R. Co. v. Dix- 
on, 42 Ga. 327; Chicago ete. R. Co. v. Dewey, 26 Il. 
255; Same v. Coss, 73 Ii!. 394; Stillson v. Hannibal ete. 
R. Co. 67 Mo. 671; McMahon v. Northern R. Co. 39 
Md. 438; Lewis v. Baltimore etc. R. Co. 38 Md. 588 
are familiar illustrations of contributory negligence 
per se. Riding with the arm or a portion of the body 
protruding from the car window: Todd vy. Old Colo- 
ny etc. R. Co. 3 Allen 18, s. Cc. 7 Allen, 207; 
Pittsburgh ete. R. Co. v. Andrews, 39 Md. 
829; Indianapolis, ete. (Co. v. Rutherford, 
29 Ind. 82; Morel v. Mississippi Ins. Co., 4 Bush. 335; 
Pittsburgh Ins. Co. v. McClurg, 56 Pa. St. 291; Louis- 
ville, ete. R. Co. v. Sickings, 5 Bush. 1; Holbrook v. 
Utica, ete. R. Co., 12 N. Y. 236, has been held enough 
to justify the court in non-suiting the plaintiff. But 
the contrary is held in Wisconsin; Spencer v. Milwau- 
kee, etc. R. Co., 17 Wis. 487: Illinois; Chicago, ete. R. 
Co. v. Pordram, 51 ill. 333; Missouri; Winters vy. 
Hannibal, ete. R. Co., 39 Mo. 468; Barton v. St. Louis, 
ete. R. Co , 52 Mo. 253. So leaping from a train of 
cars While in motion; R. Co. v. Aspell, 23 Pa. St. 147; 
Jeffersonville, etc. R. Co. v. Hendrick’s Administra- 
tor, 26 Ind. 228; Morrison v. Erie R. Co., 56 N. Y. 302; 
Burroughs v. Erie R. Co., 63 N. Y. 506; Damont 
v. New Orleans, etc. R. Co., 9 La. An. 441; Gavett v. 
Manchester, ete. R. Co., 16Gray, 501; Illinois, ete. R. 
Co. v. Slatton, 54 Lil. 1389; or landing at a place ob- 
viously not designed for the reception ef passengers, 
Pa. R. Co. v. Zebe, 33 Pa. St. 318; 8. Cc. 37 Pa. St. 420; 
Bancroft v. Boston, etc. R. Co., 97 Mass. 275; Gon- 
zales v. New York, etc. R. Co., 50 How. Pr. 126, will 
bave the same effect, whether riding on the platform 
places the passenger in the same position,is doubtful, 
some Cases assert that it does; Quinn v. Illinois, ete. 
R. Co., 51 Ill. 495; see Hickey v. Boston, ete. R. Co. 
16 Allen, 429. But in Weesel v. Lynn, ete. R. Co., 8 
Allen, 234, the court declined to say that riding on the 
front platform of a horse car was negligence per se. 
The subject will be found quite fully discussed in 
Thompson on Negligence, Vol. I., 449 et seq; LI., 1209, 
1210, 1211, 1212, 1218, 1235, 1286, 1237, 1288, 1239, 
1240. 
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WEEKLY DIGEST OF RECENT CASES. 





GEORGI, ° ° ‘ ° ° 11, 15, 18 
KENTUCKY, . e ° ° 8, 6, 10, 12 
INDIANA, . - . . ° ° 17 
MASSACHUSETTS, ° ° ° 14 
MINNESOTA, . . ° ° . 8, 9 
NEw YORK, ° ° ° ° ° ‘ 1 
OHIO, ° ° ° ° ° ° 2 
PENNSYLVANIA, ° ° ° ° 7, 16, 20 
TEXxas, ° . e ° ° ° 4 
FEDERAL CIRCUIT, ° e e 5, 18, 21 
ENGLISH, . ° . ° . - 19 


1. AGENCY—DUTIES OF PRINCIPAL TO AGENT. —__ 
The plaintiff, a grain broker, purchased of one C for 
and at the request of defendants, a quantity of 
wheat, which was delivered, but was not paid for 
by defendants. On the trial of this action for the 
purchase-price of the wheat, the instruction to 
the jury by the court, that the plaintiff’s right to 
recover depended upon the fact as to whether he 
acted as a principal or as a broker in respect to the 
purchase of the wheat, was erroneous; for if he 
acted as a broker in the transaction, but contracted 
in his own name, assuming the responsibility of a 
principal, his rights and liability would be the 
same, and no other than those which would have 
attended the transactionif his real character had 
been entirely undisclosed. Knapp v. Simon, N. 
Y. Ct. App. June 10, 1884; 16 Chic. L. N. 361. 


2. COURT WITHOUT JURISDICTION CAN NOT GIVE 
Costs. 
A court without jurisdiction has no power to render 
judgment for costs. Rothwell v. Winterstein, S. 
C. Ohio, June 17, 1884; 12 W. L. Bull. Supp. 57. 


8. AGREEMENT TO BUILD FENCE—COVENANTS RUN- 

NING WITH LAND. 

A parol agreemeut to maintain fences does not run 
with the land but affects the parties to the agree- 
ment only. Buta written agreement showing an 
intention to charge the land runs with it and is 
enforceable against subsequent grantees. Ky. 
Cent. &. Co. v. Kearny, Ky. Ct. App. May 31, 
1884; 6 Ky. L. Rep. 17. 


4, CRIMINAL PLEADING—DUPLICIY—OFFENSE—IN- 

DIVISIBLE. 

The illegally marking and branding of two animals 
at the same time and place, although they belong 
to different owners, constitutes but one crime— 
and a conviction for illegal marking and branding 
one of the animals will bar further prosecution. 
Adams v. State, Tex. Ct. App. Galveston Term, 
1884; 3 Tex. L. Rep, 197. 


» 5. DEED—DELIVERY—RETENTION OF DEED BY 

GRANTOR AS TRUSTEE. 

A deed which provides that the grantor shall retain 
during his life the title and control of the estate 
granted, as trustee for the grantee, if formally 
sealed and duly acknowledged, will be held valid 
without proof of actual delivery to the grantee. 
Linton v. Brown, U. 8. C. C. W. D. Pa. May 23, 
1884; 18 Rep. 69. 


6. Doc Law—WHO Is OWNER. 

Oné is not liable to another who is bitten by a dog 
belonging to the former’s servant, a watchman at 
his theatre, kept by him with him as a watchdog 
over such theatre, without objection by the form- 
er, but with his knowledge. Whallenv. Wetzell, 
Ky. Ct. App. June 16, 1884. 
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7. ECCLESIASTICAL LAW—EPISCOPABR. CHURCH— 

RIGHTS OF RECTOR. 

In the Episcopal church the rector is one of the ves= 
try, and therefore has the right to vote to filla 
vacancy in the vestry. Nilson’s Appeal, S.C. Pa. 
Feb. 4, 1884; 14 Pitts. L. J. 500. 


8. EMINENT DOMAIN—PROPERTY IMPROVED FOR 

SPECIAL PURPOSE. 

Where the property has been improved for a special 
purpose for which it is especially suited, (as in 
this case, for the manufacture of plows,) if the 
fact that the business has been thereon established 
and in operation has enhanced the market value of 
the property as a site for carrying on such busi- 
ness, it is proper to take this fact into considera- 
tion. King v. Minneapolis R. Co., 8. C. Minn. 
June 12, 1884; 20 N. W. Rep. 135. 


9. ESTATES OF DECEDENTS—EXECUTOR’S BOND— 

FaILurRE TO Pay LEGACIES. 

An executor or administrator and his sureties can 
not be charged by a suit with a breach of the con- 
dition of the administration bond in respect to 
paying legacies until there shall have been an or- 
der or decree of the probate court directing pay- 
ment, and a failure to comply therewith. Hunts- 
man v. Hooper, S. C. Minn. June 9, 1884; 20N. 
W. Rep. 127. 


10. ESTOPPEL—MARRIED WOMEN. 

A and B exchanged lands, but A’s husband failed 
to join in the deed to the tract conveyed by her, 
held, she is estopped to recover it on this ground, 
she having in the meantime disposed of what she 
had received from B. O'Dell v. Little, Ky. Ut. 
App. May 31, 1884; 6 Ky. L. Rep. 29. 


11. EVIDENCE—RES GESTH—NEGLIGENCE. 

A young girl received a terrible and painful injury 
while employed in a factory, and subsequently 
died frum it; about half an hour after the injury, 
upon the return of her father to his home on re- 
ceiving information of the accident, she stated to 
him that they put her to work on some new 
frames; that she refused to go, and the second 
hand cursed her and told her to go to work; that 
this frame was different from the old frame, and 
she didnot want to run it; that they had to 
**duff’? and stop the machinery to clean it off, 
and that the agent who direeted the work at this 
frame started it without giving the usual signal. 
It was shown that she was injured while cleaning 
machinery, and that the person named as starting 
the machinery directed the work of the operatives 
at that particular frame and gave the signal prior 
to starting. Held, that the statement was admis- 
sible as a part of the res geste. Augusta Factory 
v. Barnes, 8. C. Ga. April 8, 1884,18 Rep. 105. 


12. HOMICIDE — SURGICAL OPERATION—IMMEDIATE 

CAUSE OF DEATH. 

Where a wound is calculated to produce death and 
asurgical operation is performed at the instance 
of competent physicians, when in their opinion it 
becomes necessary, and the patient dies, the par- 
ty inflicting the wound is responsible criminally 
for the act, although the operation may have been 
the cause of the death. Osborn v. Com. Ky, Ct. 
App. June 7, 1884, 


13. INSURANCE—LIFE—INVOLUNTARY SUICIDE. 

A condition in a policy of insurance that it shall be 
void if the insured shall die by suicide, whether 
the act be voluntary or involuntary, has no appli- 
cation where the insured, a sane man, kills him- 
self by accident. Edwards v. Traveller’s Life 
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Ins. Co., U.8.C.C.N.D.N. Y. June 27, 1884, 
20 Fed. Rep. 661. 


14. MUNICIPAL CORPORATIONS — LIABILITY FOR 

NEGLIGENCE OF OFFICERS. 

A city allowed to celebrate the Fourth of July by a 
fireworks exhibition is not liable to one injured by 
the negligence of its officers in carrying out the 
exhibition. Findley v. Salem, S. J. C. Mass. 
Mass. L. Rep. July 24, 1884. 


15. MUTUAL INSURANCE COMPANY— SURPLUS — DI- 

VISION. 

A surplus had been accumulated by a mutual in- 
surance company, which for several years it had 
retained from premiums paid in a certain ;amount 
asareserve fund. The company broughta bill in 
equity to ascertain how this surplus should be di- 
vided. It was held, that persons who had held 
policies and paid premiums during the years in 
‘which the fund was being accumulated were en- 
titled to a pro rata share in it, and that it should 
mot be divided among those alone who held poli- 
cies at the time the bill jwas brought. Carlton v. 
So. Mut. Ins. Co., 8. C. Ga. June 10, 1884; 18 
Rep. 75. 


16. NEGOTIABLE PAPER—IRREGULAR INDORSEMENT. 

A certificate on the back of a note by the maker, 

who was also the payee, that it was given for a 

valuable consideration, that he had no defense to 

it, ete., does not prevent his signature to such 

-certificate from having the force of an indorse- 

‘ment so as to make the note negotiable and trans- 

fer the title to a bona fide holder for value. Dun- 
ning v. Heller, S. C. Pa. 14 Pitts. L. J. 497. 


17. NEGOTIABLE PAPER—REVOCATION OF AUTHOR- 

ITY TO DRaw DRaFTs. 

Where a telegram is sent authorizing a draft to be 
drawn, and another telegram is afterward sent 
countermanding the authority previously given, 
and on the faith of the first telegram, which only 
was exhibited to the cashier of the bank, a draft 
was discounted by the bank, the drawee cannot 
be held liable as acceptor. First Nat. Bank »v. 
Clark, Md. Ct. App. Feb. 28, 1884; Reporter’s 
Advance Sheets. 


48. PLEADINGS — EVIDENCE — EMANCIPATION OF 

CHILD. 

In an action by a father against a factory company 
for injury to his minor daughter, the defendant 
having pleaded and proved that the daughter re- 
ceived her semi-weekly wages from it; that they 
were always paid to her and never to the father, 
and that the rent of the house which his family 
occupied was paid from this source; and from this 
it was argued that she had been emancipated from 
his control, and that he had relinquished all right 
to her earnings, it was admissible to show, in re- 
buttal of this, that she regularly accounted for 
and paid to him her wages. Augusta Factory v. 
Barnes, 8S. C. Ga. April 8, 1884; 18 Rep. 105. 


a9. SALE—BREACH OF AGREEMENT TO PURCHASE— 

RECOVERY OF DEPOSIT. 

A vendee who fails to comply with his agreement of 
purchase jby the proper time, forfeits all claim 
upon his deposit although the vendor resells the 
property. Howe v. Smith, Eng. Ct. App. May 
29, 1884; 50 L. T.N. 8. 573. 


2. SHERIFF’S SALE—WHAT PASSES TO VENDEE BE- 
FORE ACKNOWLEDGEMENT OF DEED. 

If the execution debtor voluntarily abandon the 

property sold on execution and the sheriff’s ven- 





dee enter, without waiting for the acknowledg- 
of his deed, and the deed Is subsequently acknowl- 
edged, all the product thenceforth accruing belong 
to him, without liability to execution by the é¢red- 
itors of the defendant. Hardenburg v. Beecher, 
8. C. Pa. 14 Pitts. L. J. 485. 


21. TRADE MARK—ASSIGNMENT. 

A trade mark which designates an article as made at 
a particular establishment passes with a transfer 
of the business, although no particular mention of 
the trade mark was made in the agreement as to 
the purchase of the property. The Atlantic Mill- 
ing Co. v. Robinson, U.S.C. C. 8S. D. N. Y. May 
6, 1884; 18 Rep. 68. 








QUERIES AND ANSWERS. 





(** The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received,and due credit given whenever request- 
ed. To savetrouble for the reader each query will be re- 

whenever an answer to it is printed. The queries 

must be brief; long statements of facts of particular cases 

must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 
QUERIES. 


11. If arailroad company, without a father’s con- 
sent, employ his minor son (who is 19 years old) as a 
brakeman, and whilst in such employ performing the 
duties of a brakesman, the son is injured so that he 
can never labor. Is the company liable to the father 
for the loss of his son’s services, without regard to 
the question of negligence on the part of the railroad 
company? A. M. CARTER. 

Fort Worth, Tex. 





12. A piece of property is deeded to a married 
woman A, ‘‘and if she should die without issue the 
said property to revert to her two cousins equally.’’ 
After the delivery of the deed, A has issue, B, who 
dies in infancy. A has no other children. At her death 
who inherits the property? Q. 





13. An attorney presents as a claim against anjestate, 
a note made bythe decedent and given by himto the 
attorney’s client asa gift—time of the note ‘*payable 
at convenience.’’ Executorsand heirs introduce le- 
gal and moral reasons against it being either kind of a 
claim. Commissioners decided against the claim; an 
appeal is taken in which the same attorney appears; 
in time he discontinues the same. Query, has the at- 
torney subjected himself to an action for bringing a 
suit that he knew there could be no recovery on; is he 
guilty of deceit to the court? COLORADO. 





14. A devises to his daughter B a separate estate in 
lands. B sells the lands and re-invests the proceeds 
in other lands and accepts a deed, containing no 
clause showing a separate estate. Can these lands be 
treated as the separate estate of B? Can B convey 
them without her husband joining her in the deed? 
Is it permissible toshow dehors the deed a separate 
estate? Hus the husband a curtesy right in the land? 
Cite authorities. RECTUS. 

Kansas City. 





15. A arms himself with a pistol and seeks B, in- 
tending to killhim. He shoots B, and B, in self de- 
fense shoots back at A, but missing A, kills C, who 
is trying to stop tie shooting. A is indicted for the 
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murder of C, who was his particular friend. Can A 
be convicted? J. M. GIBSON. 
Vicksburg, Miss. 





16. J. ©. made a will in 1856, in Missouri, contain- 
ing among other things this clause: ‘‘Third, I give 
and bequeath to my sister, S E B, and the heirs of her 
body, all the remainder of my property, real, person- 
al and mixed, to be held by her for her sole use and 
benefit, free from the control of her husband B, or 
any other husband should she survive him and again 
marry; and it is my desire that the property real and 
personal hereby bequeathed to my sister S E B, shall 
be forever free and exempt from any and all debts 
contracted by her present or anv other husband, and 
that at her death the same shall descend to the heirs 
of her body forever.’’ JC, the testator died in 1861. 
At the time of his death, there were two children liv- 
ing, the heirs of the body of S E B, and they are now 
of age. Two more children have since been born and 
they are still minors. There was a piece of real estate 
devised under the will which has never been probated 
under the laws of Missouri; what interest in said real- 
ty is vested in S E B, she being alive? And what inter- 
est if any is vested in any or all of the said heirs of her 
body all being alive? R. H. F. VAaRIEL. 

Quincy, Cal. 





17. Whena party entered public land under the 
homestead act of 1852, occupied it for five years and 
was entitled toa patent. After he was entitled to a 
patent and before patent issued he contracted a debt. 
After patent issued judgment was rendered on the in- 
debtedness. Is the homestead subject to execution to 
pay said judgment, or is it exempt under the section 
of the homestead law exempting homestead from any 
debt contracted prior to execution of the patent? 

M. & T. 





18. Justice of the peace courts in Mississippi have 
exclusive original jurisdiction of suits at law on con- 
tracts in which the principal of the amount in contro- 
versy-does not exceed $150. A note is given payable 
by its terms January Ist, 1883, for $300 ‘*with inter- 
est at6 percent from maturity.’’ Partial payments 
were made so that if you calculate interest from Jan. 
1st, 1883, without regard to days of grace and apply 
payments according to statutory rule, the balance 
due exceeds $150; if, however, interest is calculated 
from the 4th day of January, 1883, the sum due does 
not exceed the justiee’s jurisdiction. Ought suit to 
have been brought in the justice’s court? Does a note 
which bears interest from maturity draw interest be- 
fore the expiration of the days of grace? 


Brookhaven, Miss. LAYMAN. 








RECENT LEGAL LITERATURE. 


WEST COAST REPORTER. Issued in weekly parts, 
Containing all the Decisions as fast as filed, of 
the following courts: United States Circuit and 
Diatrict Courts of California, Colorado, Nevada 
and Oregon, and the Supreme Courts of Arizo- 
na, Calitornia, Colorado, Idaho, Montana, Ne- 
vada, New Mexico, Oregon, Utah, Washington 
and Wyoming; also Legal Essays and Editorial 
Notes. Editors, John Norton Pomeroy, LL.D., 
Carter P. Pomeroy. Vol. 2, March — May, 
1884, San Francisco; A. L. Bancroft & Co. + 





We are glad to have volume two of this excel- 
lent reporter come to hand, because we see in it 
enterprise and enterprise is always commendable. 
We call it a reporter because it does little else than 
report; the series of articles upon the same sub- 
ject from the pen of Dr. Pomeroy, possess not the 
same value that so many articles upon differ- 
ent subjects would possess. The matter is print- 
ed in large type; the head notes to the cases are 
all well indexed, and the index to the volume is 
an excellent one. While we have no partiality 
whatever, we must say, that the West Coast 
‘*shows up”’ better than its rival, the Pacific Re- 
porter, but to be sure, it costs double the price of 
the other. It reviews books occasionally, com- 
ments on a few cases, and once in a while has a 
little ‘“‘funny matter.”’ Its management is as goed 
as could be expected with the limits seemingly im- 
posed, and the mechanical execution could not be 
better. Letit live. 





AMERICAN DECIsIons. The American Decisions, 
Containing the cases of General Value and Au- 
thority, Decided in the Courts of the Several 
States from the earliest issue of the State Re- 
ports to the year 1869. Compiled and Anno- 
tated by A. C. Freeman, Counselor at Law and 
Author of ‘-Treatise on the Law of Judgments,”’ 
**Co-tenancy and Partition,’’ **Executions in 
Civil Cases ,’’ ete. Vol. 55, San Francisco, 1884; 
A. L. Bancroft & Co. 

The cases in this volume were decided in the 
year 1850, 1851, and 1853, in fifteen States. The 
valuable notes are upon Garnishment of money 
due on negotiable instruments; Jurisdiction of 
Equity, how affected by Statute conferring simi- 
lar jurisdiction on courts of law; Codicil, what is; 
What growths of or crops are subject to execution, 
as Personalty; Money in officer’s hands whether 
subject to Garnishment; Assessments; Liability 
of master for misconduct or negligence of servant; 
Usury; Void Deeds; Executors de son tort; Rights 
and liabilities of owners of property set adrift by 
floods,wrecks and other causes ; Judgments against 
married women; Contributory negligence; In- 
junction when becomes binding. 





MURFREE ON SHERIFFS. A treatise on the law 
of Sheriffs and other ministerial officers. By 
William L. Murfree, Sr., St. Louis; F. H. 
Thomas & Co., 1884. 

The name of Murfree needs no introduction to 
the readers of this journal. The author of the 
book before us, has many times contributed to the 
JOURNAL while it was in other hands. He is fav- 
orably known as the American editor of Harris’ 
‘Hints on Advocacy.’’ Oncea lawyer of means 
and practice in Tennessee, it was by the fate of 
war that things so shaped themselves that the 
profession is now to. » undergo the pleasure of 
obtaining an exhaustive, clearly written, and 
most intelligently discussed treatise upon an im- 
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portant subject, the law of sheriffs. Personal con- 
tact and observation go much farther in making 
up one’s opinion of aman, and we can vouch for 
his worth as athinker and writer. In thirty-one 
chapters and eleven hundred and ninety sections, 
we have all the Jaw upon the subject stated in as 
few words as he could with justice employ. There 
is no padding, but a desire to be strictly conscien- 
tious is apparent throughout. The author appears 
to have a very keen perception, a very discrimin- 
ating mind, and the book is not merely thrown 
together. The arrangement is excellent. The 
style is forcible. The index is perfect. No law- 
yer can afford to be without it. 





LEADING CASES SIMPLIFIED—CRIMINAL Law. 
Leading Cases Simplified; A collection of the 
leading cases in Criminal Law. By John D. 
Lawson, St. Louis; F. H. Thomas & Co., 1884. 


Neither is the name of Lawson a stranger to the 
readers of the JOURNAL. This author seems to be 
able to keep the reviewer busy all the time. He 
must be a prodigious worker. The pres- 
ent volume completes the series of ‘‘T.ead- 
ing Cases Simplified.’’ This is semi-humorous. 
Perhaps he is entitled to say this fact 
is very evident from the indorsement his 
previous ventures have received. Almost all 
the cases are annotated, so that it may 
be used in a serious way. These books 
make excellent reading matter for vacations, for 
as Mr. Lawson says, they are semi-humorous. 
Some of the cases he quotes on some delicate top- 
ics indicate that some of his subjects were semi- 
barbarous. Mr. Lawson has made quite an inves- 
tigation of the subject of laxity in the administ ra- 
tion of criminal justice in the United States, and 
now submits a ‘‘sure cure.’? It is a complete an- 
swer-to the various complaints. The author as- 
sures us that it is, so there is no necessity for go- 
ing “behind the returns.”” There was once a 
practitioner in one of our eastern cities who so im- 
pressed himself upon his client that upon the lat- 
ter’s meeting his adversary, he jubilantly an- 
nounced that he was ready to fight the matter ‘‘to 
the bitter end,’’ as he had “the best lawyer in 
”’ that eastern city. ‘‘How do you know,” 
asked the adversary. ‘‘Why he as much as told 
me so himself,’’ was the innocent reply. The 
book before us is handsomely printed and bound 
and no one wants to miss that ‘‘assize sermon.”’ 
If Mr. Lawson resided in West Virginia he would 
doubtless be committed for contempt for his plain 
remarks to our appellate courts. 











LEGAL EXTRACTS. 





THE VALUE OF A CLEAR OPENING. 

**Would you be willing to name your best rule of 
practice?’’ I inquired. ‘‘Yes,’’ said the veteran, 
**most cheerfully.’’ Taking up two blotters, one 
full as it would hold of black ink, and the other clear 
white, he commenced: ‘‘You see that blotter is about 
as full as it will hold, don’t you?’ I nodded assent 
and he went on. ‘‘Now, this one (the newone) is 
free to take ink readily, and I compare them to every 
jury. The average juryman is over forty, and often 
a supervisor, always likely to be a man of strong will, 
whose mind, once fixed on a subject, is not so easily 
changed as before he forms a settled opinion. Then 
the first consideration is, who will get the most ink on 
the blotter? When it is once full very little will stay 
on. Therefore, when the jury is sworn, the very first 
thing for the defense is not to allow all of the surface 
of the blotter to be saturated with the plaintiff’s side 
without something from the other side. I attach great 
importance to an early and impressive opening and a 
fair and clear manner of presenting all facts from end 
to end, the secret of all being, men will believe what 
they want to believe and forget what they had rather 
not remember.’’ To me this was a complete and im- 
pressive law lecture, for ink on the blotter is not eas- 
ily removed.—American Law Journal. 





IS ENGLISH LAW GLOOMY? 


Mr. Taine says, in his History of English Literature, 
that the English area gloomy and morose people, 
with no sense of humor. Reading the average 
**Punch’* would go far to confirm this opinion. But 
the English lawsuits of late seem funnier than ours. 
We get quite a batch from Gibson’s Law Notes. 
Southend, in its efforts to suppress Sunday trading, 
has prosecuted an old widow, who sold sweetmeats, 
eight times; a tobacconist, seven times; a fruiterer, 
seven. This is like the police arresting the small boys 
inariot. A howling dog has been pronounced a pub- 
lic nuisance. Mr. Spratt, manufacturer of dog bis- 
cuits, has enjoined a colorable imitation of his manu- 
factures. (Perhaps the offending dog had got hold of 
one of the counterfeit articles.) An execution cred- 
itor sued a sheriff for not having seized a circus horse 
named ‘‘Lightning.’’ The horse was usually ridden 
by Miss Maud Forrester as Mazeppa and Lady Godiva. 
The modest sheriff was :probably afraid of meeting 
the lady in her go-diving costume, and of losing an 
eye. The clubs are in grief because baccarat has been 
pronounced an illegal game. A county judge refused 
to hear a case aboutalamb, and was mandamused 
and made to pay costs, and then called the plaintiff 
*‘an infamous liar.’’ But the best joke of all is that 
the Court of Appeal consider that telephone wires 
are not a nuisance or dangerous. Probably the judges 
regard the net-work of wires that adorns our cities as 
an olian harp on a large scale. But these wires have 
proved very muchinthe way in the case of great 
fires.—Albany Law Journal. 





LIABILITY OF INFANTS FOR NECESSARIES. 


Tradesmen would do well to take warning from the 
latest decision as to the liability of infants for neces- 
saries. In Baines & Co. v. Toye the question arose 
whether, when ‘goods are supplied to an infant which 
are in their nature necessaries as opposed to luxuries, 
such as clothes,evidence will be admitted that the goods 
were not, in fact, necessary. It was an action by a 
tailor against an infant for the payment of his bill,and 
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was originally heard before Mr. Justice A. L. Smith, 
who declined to admit the evidence of the infant that 
he was well supplied with clothes, apparently on the 
ground that the tailor could not be expected to know 
the contents of the infant’s wardrobe; but, on a mo- 
tion for a new trial, the divisional court took a differ- 
ent view, and held that the evidence ought to have 
been admitted. Apart from authority, itis difficult 
to see how the state of mind of the tradesman who 
supplied the goods could affect the question whether 
they were necessaries or not; but in Ryder v. Womb- 
well (19 L. T. Rep. N. S. 491), which was an action for 
the price of some solitaires, the Lord Chief Baron 
(Kelly), and the majority of the court, declined to ad- 
mit the evidence of the defendant that he had pur- 
chased similar articles from other tradesmen, the 
plaintiff not being aware of the fact. It is true that 
that Baron Bramwell dissented from that view, and 
the question was expressly left open by the Court of 
Exchequer Chamber on appeal, nor is it easy to re- 
concile that decision with some of the earlier cases, 
but it has never been overruled. The decision of the 
divisional court in the present case has merely re- 
stored the law to its original state, and itis obvious 
that any other decision would practically do away 
with the exemption of infants altogether. If it were 
sufficient to prove that things were necessaries by na- 
ture, without regard to the requirements of the in- 
fant, in such case there would be nothing to prevent 
an infant from being liable to fifty different hatters 
for fifty hats which he might have purchased on the 
same ,day, a proposition whichis palpably absurd. 
The question whether the existing law is beneficial is 
another matter, and we entirely agree with Mr. Jus- 
tice Field, that the law, as it stands, is not too fav- 
orable to honesty. For our own part we should be 
glad to see the protection which the law now affords 
to infants very considerably restricted. An infant may 
be an officer in the army, and may carry on business, 
and, if that is so, surely be ought to be able to look 
after his own pocket.—Law Times. 








NOTES. 





——Brooklyn has 1,495 lawyers. And yet she con- 
tinues to pay high rates for gas.—Exzx. 


——Attorney. ‘*Your honor, I move for a postpone- 
ment of this case because of the continued absence of 
a material, indispensable witness.’’ ’Squire Dogber- 
ry. ‘*Whose indispensable absence is material to 
what?’ Attorney. ‘‘To my client’s safety, of 
course.’’ 


——lIn Siam they decide a lawsuit by putting the lit- 
igants under cold water, and the one remaining the 
longest is declared the victor. The only possible use 
for lawyers in Siam, then, is to hold the stakes. 


—Aaron Jones of Lynchburg, Va., has posted a 
notice of dissolution on his shop door as follows: 
*‘*The partnership heretofore resisting between me 
and Mose is this day dissolved. All parties indebted 
to the concern will settle with me, and all parties the 
concern is indebted to will settle with Mose. ’’ 


——It costs $10 for a Chicago lawyer to inform the 
court that he is ‘*a bloated old rhingceros.’’ The 
tariff for naming the judge a ‘‘sacred white ele- 
phant’’ has not yet been fixed. 


——aAn Indiana colored lawyer, in trying to get his 
client out of custody, exclaimed: ‘‘Dais a law dat’s 





called *habhis carcass,’ an’ I’ze going to hab de car- 
cass ob dat client 0’ mine, dea’ or alive!’? 


——Lawyers are so uumerous in Mississippi that the 
editors have commenced killing them off. Editors are 
pretty numerous there, too, but it is unnecessary to 
kill them. Just give them a little time and they will 
starve to death. 


——The judge got home rather late the other eve- 
ning and found a young fellow sitting on the sofa with 
the ‘‘sole daughter of his house and heart.’’ ‘‘Well, 
sir,’’ said the judicial gentleman, ‘‘what are you 
doing here?’’ ‘‘I have come into court, your Honor, 
for the defendant, ’’ was the ready reply. 


——There has been at least one, but we believe only 
one, jury trial in the United States Supreme Court. It 
took place at the February term, 1794, in the case of 
Georgia v. Brailsford; Chief Justice Jay presided,and 
is reported as laying down some very incorrect law. 
He is made to say that the jury are to determine the 
law as well as the facts, and then proceeds (according 
to the report) rather absurdly to tell them that the 
facts in that case are all agreed, that the only question 
is one of law and upon that the whole court are agreed. 
Where so much was agreed it does not clearly appear 
why the case was left to the jury at all. The accuracy 
of the report is questioned by Judge Curtis in United 
States v. Moore, 1 Cur. Cir. Ct. 23.— Washington Law 
Reporter. 


——We take the following interesting clipping from 
the Boston Daily Advertiser upon a point in the law 
of agency: In the suit for damages brought against 
Messrs. Jordan, Marsh & Co., by twoladies who were 
recently searched at the defendants’ store on suspi- 
cion of having stolen a customer’s pocket-book, Judge 
Forsaith of the Municipal court yesterday gave judg- 
ment for the defendants. The searching was done at 
the instance of the floor-walker of the store, and the 
suit involved the question of the liability of employers 
for the acts oftheir agents. The defense was that, as 
the floor- walker in this case violated a rule of the firm, 
he could not be considered as then acting in the capacity 
of agent. Asthe case is one without precedent in 
American law decisions, it will probably be appealed 
to the supreme court to test the principles involved. 


LAYS OF THE LAW. 


Vile attorney, ere we part, 

Ere for chambers back I start, 
Wilt thou pay those guineas three 
Plainly marked as here you see, 
For the brief and conference, 

For the counsel for defence? 

Tell me, Dodger, ereI go, 

Wilt thou pay me up or no? 


Was the prisoner not a thief? 
Did not I who held the brief, 
By my eloquence’s stock 
Open wide for him the dock: 
Did I not with pathos deep, 
Make the jurymen to weep? 
Tell me, then, before I go, 
Wilt thou pay me up or no? 


If thou wilt not—tremble then, 
Is it not within thy ken, 
How the Law Societee 
And the new Bar Committee, 
Swear by their immortal souls 
They will strike such off the rolls? 
Smile on, I will let thee know, 
If thou’lt pay me up or no. 
—Pump Court. 





